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mitted to confess. Then i the criminal 1s
held beyond a short while before belng taken
hetore a maglstrate, a conviction would be
reversed onh constitutional grounds, Many
persons stand ready to asslst the offender
In protecting his constitutional rights
through all the courts of the land.

“YWhile soclety 1s weeplng over the crimi-
nals,” YarsoroUeH sald, “it 18 showing no
such concern, indeed no concern, for the vle-
tims of his crime, Soclety is brutal towards
the victims of crime, not agalnst the crimi-
nals.”

v ————

DFEFARTMENT OF ALASKA AMER-
I{CAN LEGION ENDORSES COLD
WAR GI BILL

Mr. YARBOROUGH. Mr. President,
the Departiment of Alaska American Le-
glon held its Staie convention at Sitka,
Alsska, on June 16 through 19, 1565.
This department has a proud history.
The present legislative director of the
American Leglon headquarters here in
Washington, Harold E. Stringer, comes
from the American Leglon Depatrtment

of Alaska.

- At its recent statewide convention, the
Alaskan department adopted a resolu-
tion endorsing the cold war GI bill, and
specifically Senate bill 9, now pending
on the Senaté Calendar. T ask unani-
mous cotisent that the resolution be
printed af this point in the RECORD.

There belng no objection, the resclu-
tion was orderetd fo be printed in the
REecor, as follows: o

. ResoruTion 85-28

_Resolved, That the American Legion, De-
partment of Alaska, in regular convehtion
agsembled at Sitka, Alaska, June 16-19, 18486,
does hereby endorse 5. 9 (coldt war GI bill)
now pending in the Senate of the Unlted
States; and be 1t further

Resolved, That a copy of this resolution be
forwarded to Senator RalpH ~YARBOROUGH,
chalrman of the Senate Subcommittee on
Vebtorans' Affairs, each member of congres-
glonsal delegation from Alaska, and to the
national adjutant of the American Leglon.

OLDER AMERICANS ACT OF 1965

Mr. SMATHERS. Mt. President, to-
day fnal congressional approval was
glven H.R. 3708, entitled the “Older
Americans Act of 1965.” I am confident
that I speak for the ovérwhelming ma-
jority of the Senaite Special Committee
on Aging in expressing pleasure and sat-
-{staction over passage by Congress of this
measure. I myself have sponsored a pro-
posal which has many features in com-
mon with this bill, having introduced S.
1357 in 1963, which I reéintroduced early
this year as S. §91. The Older Americans
Act will authorize several Pederal grant
programs which would have been au-
thorized by enactment of my bill. For
this reason, I am happy to join the spon-
sors of the Older Amerlcans Act of 1965
in celebrating final appfoval by Congress
of this measure. = x

1t will do a tremendous amoint for
the elderly of our Nafion at compara-
tively small cost. It “will greatly
strengthen State and local agencles for
the aging and will provide funds needed

-for community planning and coordina-

tioxi\ of programs for older citizens. It

AWlI provide funds neéded for research
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and improve our knowledge of effective
methods of meeting the needs of our
Nation’s elderly. It will increase the
number of trained personnel to serve the
Natlon’s elderly, for lack of sufficlent
numbers of which many actlvities and
programs for the elderly are badly
handicapped.

Enactment of this measure will imple-
ment recommendsations of many knowl-
edgeable witnesses at hearings of the
Senate Special Committee on Aging and
its subcommittees. Those who have
studled the problems and opportunities
of America’s elderly and who are quali-
fled $o speak authoritatively have long
advocated programs of these types.

This bill will do all these things at the
cost of only a few million dollars a year.
It represents a sound investment in im-
proving the later years of not only the
senior citizens of today but also those of
younger Americans who hope to live long
enough to be tomorrow’s senior citizens.
The President should give it his prompt,
enthustastic approval,

ORDER OF BUSINESS

The PRESIDING OFFICER., Is there
further morning business? If not,
morning business is closed.

Mr. LONG of Louislana. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will eall the roll.

The legislative clerk proceeded to call
the roll, :

Mr. LONG of Louisiana. Mr. Presl-
dent, I ask unanimous consent that
further proceedings under the quorum
call be terminated.

The PRESIDING OFFICER. With-
out ion, 1t is so ordered. -

PRESIDENTIAL IN
CANCIES IN TH
PRESIDENT—CONFERENCE
PORT

The PRESIDING OFFICER. Undet
the unanimous-consent agreement, the
Chair lays before the Senate the pend-
ing business, which the eclerk wlil state.

The LECISLATIVE CLERK. Report of the
committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the House to the joint
resolution (3.J. Res. 1) proposing an
amendment to the Constitution of the
United States relating to successlon to
the Presidency and Vice-Presidenecy and
to cases where the President is unable to
diseharge the powers and dutles of his
office. '

The Senate resumed the consideration
of the report.

The PRESIDING OFFICER., Who
yields time?

Mr. BAYH. Mr. President, a parlig-
mentary inquiry.

The PRESIDING OFFICER. The
Senator will state 1t,

Mr. BAYH. It is my understanding
that under the unanimeous consent agree-
ment adopted by the Senate earlier, the
time i to be controlled, 1 hour by the
distinguished Senator from Tennessee
[Mr. Gore] and 1 hour by me.
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the agreement, there is a Himitation of
2 hours, 1 hour on each side.

Who yields tlme?

Mr. BAYH. Mr. Presldent, the Sena-
tor from Tennessee [Mr. Gorel has a
prepared speech. I do not desire to en-
gage in colloquy.

I will vield myself just 2 minutes to say
that this has been a much discussed sub-
ject over the 187 years of our history.
The record over the past 187 years is re-
plete with studies by the Congress, the
Senate, and individuals coneerned.

The purpose of the constitutional
amendment, the conference report on
which we are now called to approve, 1s
to provide a means which we have de-
vised by which the Vice President will be
able to perform the powers and duties
of the office of the President if the Presi-
dent is unable to do so.

Mr. President, In my estimation, 1t is
impossible to devise a bill or a constitu-
tional amendment which can cover all
the contingencies in this particular, com-
plicated fleld, but this Congress has gone

- further than any of its predecessors to-

ward meeting the problem.

On the last day of the debate I went
into some detail to specify the details of
the report. I do not believe 1t 1s neces-
sary to do so again today, unless some of
my colleagues wish to question me or en-
gage 1n colloguy.

Mr. JAVITS. Mr. President, will the
Senator yield? )

Mr. BAYH. I am glad to yield to the
Senator from New ¥York, who has con-
tributed so much to bringing us in the
position we now find ourselves.

Mr. JAVITS. I am gratified by the
statement of the Senator. I read the
Recorp over the weekend and thought a
great deal about the subject over the
weekend and thought again about the
relatively close questions which the Sen-
ator from Tenhessee, the Senator from
Indlans, I, and other Senators discussed.

T had the good fortune to read in one
of the New York newspapers, the Herald
Tribune, a fine editorial on the subject,
which, if the Senator will permit me, 1.
ask unanimous consent to have printed
gt this point in the Recorp as a part of
my remarks.

The PRESIDING OFFICER. Without
objection, 1t 1s so ordered.

There being no objection, the editorial
was ordered to be printed in the RECORD,
ag follows:

CLARIFYING THE PRESIDENTIAL SUCCESSION

Hopes that this session of Congress would
see the heginning of the end of & very serious
hiatus tn the present laws governing the suc-
eesslon to the Presidenoy—what 18 to be done
il @ President still lives, but is incapacitated
from serving-—heve been discouraged., The
Senate had passed a proposed amendment
covering this contingency, the House passed
a somewhat different version. A conference
committee reconclled the two, and its solu-
tion was accepted by the House. Then a '
sudden uprising by some Democratle Sena-
tors (inchuding our own ROBERT KENNEDY)
gaw flaws In the amendment and obtained a
delay in the Senate vote until tomorrow,

Tt iz to be hoped vhat the Senate will
welgh the theoretical objections put forward
by the amendment’s opponents against the
very real dangers that now exist. The amend-
ment tries manfully to cover all contingen-~
cies, but 1t obviously cannot prevent a group,

dngcting both the administration and Con-
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! ; romn attempting to subyert the splrit
' stitutions and afironting the good
‘tHe Ameriean people by seeking to
saie snd healfhy Presldent declared
e 6f performing his dutles, If such
"sltustion should arlse, the lack

uf the amendment would foreclose the
! Mﬁi&?’ of Jarﬁlhe! such constitutional
gfgh_tniq:e_'a;s occurred when President Wil-

“8bn WaE felled by e stroke and the country—
“, B0 811 apprarances—was governed by hls wife,
" :fhis portion of the amepdment Is, in other
ROk aﬁ;f)ﬁtaa sound, a.zq human .fc%x.e_témug;ht
' 3. Mgk 6., It relies, to some extent, upon
%1}1& sgeity Jn{l good senge of the men
H}E’Qtﬁ .tq high office by the American people.

ul so does everything else In our Consti-
ttlon.,

" rhakes miopde Teforms, It provides for fiil-
. g a Vice-Presidential vacancy by Presi-
: ] gbpointment, confirmed by Congress,
etter arrangement than the varlous
m . acts passed by Congress since
d_fles out the 20th amendment,
1eals chlefly with the problems arising
‘the 2lection of 5 President and his
ration. The amendment is good and
¢essafy. Tt will require months to acqulire
proval by the necessary two-thirds of the
fes, angd. should pot be. furiber delayed
counsels of impossible perfection nor by
s of What would e, fu fact, revoluticn,
BIE. JAVITS. Mr. President, this is a
emendously important measure, a his-
4urle develppment in the field of Presi-
{-déntial succession, and we have spent a
.. ‘freat amount of time working 1% out in
-~ defall. Senators who have raised ques-
- tions about the matter have been states-
-, -menlike about it and have not neces-
eaMly  safd that they would vote
gafnstit, o
o iThe  PRESIDING  QFFICER. The
. time of the Senator has expired.

3

B other %Es,peéts. to0, the amendment

- Benator from New York, = .
T, JAVITS. We ali know that in
.7 inblly dreas of leglslation, especially In
“the fleld of constitutional amendments,
-we pafinot spell out all the detalls. If
.- an"attempt to dp so is.made, we get
*: into more trouble than if an effort was
-not made and we leave it open to further
.. implementation. o L
. " What we discussed about the exclu-
. “81Vity of action of & body provided for by
-, Longress would .properly be a_subject of
Jeglslation, If Congress chose not to
- “#ct, 1t would be making a choice that
v #he machinery provided for in the
~amjendment should operate.
o “Fhe argument that not everything is
. “buttoned down” by  the proposed
“amendment is not, in my judgment, per-
“suastve. 'We should ,pot “monkey
. erolnd” with the amepdment to provide
.. for. something which could be taken care
.of by leglslation by Congress. e
. -There are many occurrences which
CHIE tantamount to revolution whick
-colld take place to immobilize our Goy-
- eramient. Suppose the Senate and the
- House should refuse to approve any ap-
‘propriations for the carrving on of the

o Government, It would immobilize |

Fne PRESIDING OFFICER. The
‘time of the Senator has ex

- T has explred.
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:Mr. BAYH. 1 yleld 1 minute to the
tienator from New York.

- Mr. JAVITS. That would Immobllize
18°as much as would be the case if, con-
trary to acting in good fajth, Coneress
chose not to legisiate in the utflization
of the amendment. -

Bo, after further deep conslderation of
the matter, I have come to the conclu-

- elon that notwithstanding the questions

I expressed, which were in the form of
exploratory questions, we have come as
fir as Congress can go, as the saying ls,
and I shall vote to approve the confer-
ence report.

-Mr. BAYH. I thank the Senator. I
Lelieve that the colloquy that we had, I,
teing in eharge of the conference report,
was helpful in the last diseussion.

.The PRESIDING. OFFICER. The
t.me of the Senator has expired.

Mr. GORE., Mr. President, I ask
unanimous consent that I may suggest
t1e absence of & quorum, and that the
t:me be equally divided.

‘Mr. BAYH. Mr, President, I think this
It ‘unnecessary. If the Senator wishes to
tike it out of his.own time——

Mr. GORE, Mr. President, I withdraw
the request.

Mr, President, I suggest the absence
o:la quorum, and ask unanimous consent
tiéat the time be not charged to either
gige. . . .. ..

The PRESIDING OFFICER. Without
olyfection, 1t 15 so ordered, and the clerk

“ will call the roil.

The legislative clerk ealled the roil,
alld the following Senators answered to
tl pir names:

o [No. 163 Leg.]
Allptt . Inouye Muskie
Atxerson Jackson Pearson
Btas Javits Pell
Bsyh Jordan, Idaho Proxmire
Beges Kennedy, NY, Ribicoff
Birdick Long, La, Robertson
Ct urch MeCarthy Smith
Clirk McGovern Sparkman
Di ksen McNamars Stennis
Erzn Metcall | Symlington
Cde Monroney Talmadge
He rris Morton Young, N, Dak.
HU} Moss
Hofand Mundt

The PRESIDING OFFICER., A quo-
rum is not present,

Mr. I.ONG of Loulsiana, I announce
that the Senator from Nevada [Mr.
Brerel, the Senator from Loulslana [MTr,
E1LENDER], the Senator from Nevada
[Mr. Canwon], the Seaator from Arkan-
88/t [Mr. FuLericHT], the Senator from
Ncrth Carolina [Mr. Jorban, the Senna-
to1= from Missourl [Mr. Long], the Sena-
tor- from Washington [Mr. MaeNUsON],
thy Senator from Montana [Mr. MaNs-
FIrLD], the Senator from New Mexico
[Mr. MonToyal, the Senator from QOregon
[Mrs. I"'EUBERGER], the Senator from West
Viiginla [Mr. RanpoLru? and the Sena-
tor from Oregon [Mr, MoRrse] are absent
on official business.

Talso announce that the Senator from
Al¢ska [Mr. BarTLETT], the Senator from
Virginia [Mr. Byrpl, the Senator from
Mississippi [Mr, EasTrannl, and the Sen-
atcr from Indiana [Mr. HarTge] are ab-
sert on official business,

Mr. KUCHEL. I announce that the
Seimtor from Vermont [Mr. ATxEN], the
Senator from Colorado [Mr. DoMINICK],

o e o

o
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and the Senator from California [Mr.
MureHY] are absent on official business.

The Senator from Utah [ Mr. BENNETT] R
the Senator from Kansas [ Mr. CaRLSON],
the Senator from New Hampshire [Mr.
Corronl, the Senator from Hawail [Mr,
Foxnel, the Senator from Massachusetts
[Mr. SarTonsTarL], and the Senator from
Wyoming [Mr. S1mpsox] are necessarily
absent,

Mr.. BAYH, Mr. President, T move
that the Sergeant at Arms be directed to
request the attendance of absent Sen-
ators.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from Indiana,

The motion was agreed to.

The PRESIDING OFFICER. 'The
Sergeant at Armas will execute the order
of the SBenate.

After a little delay Mr. BREWSTER, Mr.
Byrp of West Virginla, Mr. Casy, Mr.
CooPER, Mr. CUrTIs, Mr. Dopp, Mr.
Dovcras, Mr. FANNIN, Mr. GRUENING, M,
HarT, Mr. HavpuN, Mr. HICKENLOOPER,
Mr., EKENNEDY of Massachusetts, Mr.
Kucner, Mr. LauscHe, Mr. McCLELLAN,
Mr. McGeE, Mr. McINTYRE, Mr, MILLER,
Mr. Monpark, Mr, NELSON, Mr. PASTORE,
Mr. PrOUTY, Mr. RUsSELL of South Caro-
lina, Mr. RusskLt of Gieorgia, Mr, SCoTT,
Mr. 8wmarHers, ‘Mr. THURMoOND, Mr.
Tower, Mr. Typings, Mr. WiLrams of.
New Jersey, Mr. WiLLIams of Delaware,
Mr. YarBoROUGH, and Mr, Youne of Ohio
entered the Chamber and answered to
their names.

The PRESIDING OFFICER (Mr, KEN-
WEDY of Massachusetts in the chajr). A
quorum is present,

Whe vields time?

Mr. GORE. Mr, President, I yield 15
minutes to the senlor Senator from
Minnesota, )

Mr. McCARTHY. Mr. President, I be-
lieve that the Scnate acted wisely in
butting off action on the conference re-
bort for a few days so that we could
carefully examine the Ianguage in the

"

|
.
B

. proposed amendment and so that all

Senators, rather than the four or five
who participated in the discussion Isst
week, might be fully aware and informed
as to the committee Interpretation and
what would then be the congressional
Interpretatlon of what the proposed
amendment to the Constitution would
actually mean, -

'I note again that we are not enacting
8 statute, something which we could
change in this Congress or in any sub-
sequent  Congress.. We are acting on a
constitutional amendment which would
establish the procedure for the indefinite
future.

I have serious reservations about more
than the language of the amendment.
I have very seriotis reservations about
the substance of the amendment itself.
It was my view when the question of
presidential disability and vice-presiden-
tial succession was raised that there wag
sufficlent authority in the Constitution
to permit Congress to proceed by statute.

Paragtaph 6, sectlon 1, of article iI
of the Constitution gives Congress power
to legislate in the ares of presidential
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President. This 'ggétion of the Constitu-
. tion reads: T :
Tn cafe of the reimoval of ‘the Presldent

from office, or of hls death, resighation, or -

inability to discharge the powers and dutles
of the sald office, the same shall devolve on
the Vice President, and' thé TOngréss may by
" law provide for the case of rémovdl, death,
teslghation, or inabflity, both of the Presl-
dent and Vice President, declaring what offt-
per shall then act as President, and such offl-
cer shall act accordingly, untll the disability
be removed, or a Prestdent shall be elected.

It is my judgment that we could act
_ by statute to meet both the problem of
succession and disability. There are con-
gtituitional authorities who feel that we
have power to act in case of a vacancy
in the vice-presidency. Howevet, {here
1s some question as to our abllity to act
in cage of disabilify. .

T am willing to abide by the judement
of those who thought we needed & con-
stitutional amendment. It was my opin-
4on that the amendment should be & sim-
ple one and should make ¢lear’ the right
and sifthoiify of Congress to act by
statute. o

"This was the opinion of Deputy Attor-
ney General Katzenbach when he testi-

. fled before the commilttee fn 1963 and in
his statement submitied to the commit-
tee in 1964. He asked for a simple con-
stitutional amendment; and, following
that, for action on the part of Congress
1o spell out the brocedures by which in-
ability might be determined and also by
which the commencement and termina-
tion of any inability would be deter-
nuned. - o L

This is hot the issue involved today.
‘Congressional committees, in both the
Senate and House, have considered, I am
sure, the possib.ili{y of a simple amend-
ment to leave the way open to proceed
under statute but they have not ap-
‘proved this method. N o

Af this time, we are preparing to take
what will probably be final action or,
at leagt, the 1ast’ chancé to review the
proposed amendment.
© It has been argued that State legisla-
tures would give a thorough review to
the matter, We were informed last week
thet one State legislature was holding
up actlon untll after Congress Hhad
acted on the matter so that it would be
-the first State leglslature to ratify the
measufe. It may be that the State legis-
lature studied the matter and is fully
informed as to the amendment, How-
ever, T have very grave doubts that this
is 50. I believe that after Congress acls
on the matter, ratificationl by the States
will be almost routine. _

Mr. GORE. Mr. President, will the
Senator yield? i ’ |

Mr. McCARTHY. I yleld.

Mr, GORE. Mr. President, T wonder
if the able Senator belipves that the

:m@}‘tf rs of the legislature which was

! awalting fhe adoption of the conference

. report by the Benate in order to %e the

- first State to ratify the amendment could

have had an opportunity to read the

conference report and determine that

, the conferees had added_ certaln words

* | to the language. Two of the words were

“pro tempore.”  Another was “elther,”
and the other word was “of.”

i

The conference report did relate that
minor changes-in language had been
made. However, I wonder if the Sen-
ator belleves that the insertion of the
word “either” in the Constituticn of the
United States, having to do with two
bodies, either of which, under the terms
of the pending amendment, would play
s part in the declaration of presidential
disability is a minor matter, and if the
State lcgislature to which the Senator
referred was aware of this faci.

Mr. McCARTHY. Mr. President, T be-
lieve that it could very well be a most
serious matter. Certainly, the language
of the amendment as sent to conference
would be preferable to this language.

I know that the Senator from Ten-
nessee has given much study to the
meaning of the words and the applica-
tion of the disjunetive alternative of
“aither/or” in this casé.

The Senator will speak on that at some
length later today. I should say that
we are writing new meaning intc the

-word *“either,” and that if we were to

approve the draft which 1s before us from
the conferees, we would be ignoring every
treatise of grammar in which it is pointed

-out that if we use the word “either/or,”
‘we are providlng a cheoice.

They are
alternatives, One does not inelude the
other. We ought to use words in thelr
logical meaning when we write them Into
the Constitution of the United States,

I had hoped that Senators who were
handling the matter would agree to re~
turn to conference. I believe that the

-matter could have been cleared up in

8 4- or 5-minute conference with Rep-
resentatives of the House., The word
“gither” appears to have been dropped
into the amendment almost by inadver-
tence. It wasnot used as a result of care-
fully considered judgment. It is not a
word that was weighed or was subject
to any prolonged discussion in confer-
ence. ‘

I hope that the Senate wili give con-~
sideration to the possibility of what I
think might create great confusion when
and If this amendment 1s ever put to the
test. If such an occasion should arise,
it could be at a time when the entire
eonstitutional strueture of the United
States would be subject to its most severe
test in history.

The question of having two Presidents,
each of whom desires to perform the
duties of office, and the guestion of hav-
ing two cabinets or of trying to deter-

-mine when the functlons of one Cabinet

came to an end, might be impossible of
solution. The President could end the
term of office ¢f the members of the
Cabinet with & mere declaration. There
would be no way to determine whether
they could participate in the making of
the judgment provided in the proposed
amendment.

It 1s my opinlon that the Vice Presi-
dent should have been excluded in any
case. This question has been considered
by the commitiee. The commitiee has
decided that the Vice President should
be the key man.

No one, under this amendmeént, eii

ity or disability of the President unless

15021

such actlon hes the concurrence of the
Vice President. The procedure which is
provided by the Constitution for im-
peachment provides for action by the
House of Representatives and the Sen-
ate. I belleve that, as elective officlals of
the country, Congress should be willing

to assume its full responsibility. :

I had hoped that the conferees might
have gone back and at least cleared up
the point raised by the Senator from
Tennessee, although, as I have sald, my
preference would be for an amendment
giving Congress the clear authority to act
by statute. This was evidently the posi-
tion concurred in by Aftorney General
Katzenbach in his original testimony be-
fore the cominittee, and also by several
other members who said that the amend-
ment is not what they would have written
had they been free to write it. I had
hoped that these more substantive mat-
ters would have been considered——

Mr. BAYH. Mr. President, will the
Sengtor yield?

Mr. McCARTHY. I yield.

Mr. BAYH. Mr. President, I do not
want the REcorp to be incorrect in ex-
pressing the present position of the At-
torney General. Is the senior Senator
from Minnesota aware of the testimony
given by the Attorney General before the
committee in 1965?

Mr., McCARTHY. I knew the Attor-
ney General was supporting the amend-
ment,

Mr. BAYH. I thank the Chalr.

Mr. McCARTHY. I was referring to
what was his preferred position when as
Deputy Attorney General he testified on
the constitutional amendment dealing
with Presidentinl inability. T belleve his
orlginal position was sound, although,
as In the case of many other people, he
is willing to support the proposed amend-
ment becguse of the urgeney of the situa-
tion.

Mr. BAYH. Buf the Attorney General
did say, before the Subcommitice on
Constitutional Amendments of the Com-
mittee on the Judiclary, that he believed
the proposed amendment was the best
alternative that has been concelved.

Mr., McCARTHY. I do not know
whether he sald it was the best alterna-
tlve that has been concelved. He said
it was the only possible course of action .
rather than no action at all, not that it
was better than any alternative that was
ever concelved. He conceived one which
he thought was the best he could con-
ceive,

Mr. BAYH. It might be well to have
in the Recorp at this point the Attorney
General’s letter which was placed in the
REecorD on the date of the dehate when
the Senate passed this measure 72 to
nothing, 1f the Senator from Minnescta
and the Senator from Tehnessee have no
objection.

Mr. McCARTHY, I have no objection.

I know the Atforney General is sup-
porting the amendment. I know what
his opinion as stated publicly was. I
know what his private opinion was. I
know what the opinion which he gave

) on " to the Judiclary Committee was.
take ‘action with referefice to the inabil-

" Mr. BAYH. May I ask that the letter
may be made a part of the REcorp at this
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- heve the advantage of it?
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Phat subsequient seholars may
CMcCARTHY, Wes. 0
Mr. BAYH. Mr. President, T ask

" inenimous consent 'that the letter to
““which I have referred be printed at this

Gpoint n the Recorp,
- There belng no objection, the letter

gyfollows:. .. .., ..
< OFFICE OF THE ATTOBNEY GENERAT,
Washington, D.C., February 18, 1965,
on Bmey Bavs, |,
8. Senate, Washington, D.C. o
Deap, Sgwator Bays; I undefétand that
1t newspaper reports have ralsed some
#+@uestion as to whether I favor the solution
Iof the problem of Prégidential nabllity em-
otlied ih fZenste Jolnt Resolution I, ‘or
whiether I prefer a constitiitlonal amendment
:*which would empower Congress to enact ap-
ropfiate” lepfulatlon for determining when
Inéhliity cominences and when It terminates.
Obrlously, more than one acceptable solu-
010 the problem of Prestdentlal inabliity
_possible, As the President said in_ his
gidpngy of January 28, 1965, Senate Jolnt
crolution, T represents s caréfilly con-
sidered sotution that wpuld responsibly meet
urgent need for action In this area. In
pdition, 1t represents m formidable con-
csenaug ol considered opinion. I have, ac-
cofdingly, testified twice in recent weels in
eDbBorE o the solution
/dolnt Resolution 1 and
tion 1.

bodled in Senate
use Jojnt Resplu-
-~ My views on the partiouiar giestion here
crinvolved were stated on Janunary 29, 1065,
. before the Subcommittee on Comstitutional
-tAmendments of the Benate Judiclary Com-
milttes, agfollows:, . . . .
I8 my testimony during the hearings of
§3, I expressed the view that the specific
procedures for determining the commence-
_ént and fermination of the President’s in-
18D .._1}&_5,11_'0,131,‘;1. not be written into fhe Con-
Efitution, b instead should be leff tq Cop-
. gress 54 that the Constitutlon would not be
---eHEupibéred by detall. There Is, however,
- 0ygrwhelming support for Senate Jolnt Res-
;olutlon. 1, and widespresd sentiment that
$hese procedures should be written into. the
'Gbnsf:%t% lon. The debate has already gone
on mich too long. Above all, we should be
conestnéd with subjtapce, not form. It 15
10, the eredit of Sepste Joint Resolutlon i
that It provides for immediate, self-imple-
faditing procedures that are not dependent

o

tiph. In addition, It has the advantage that
the States, when called upon to ratify the
Ptépdsed amendment 10 the Constltution,
Wil know precisely what is intended. In
¥low of these Teasons sypporting the method
adopted by Senaté Joint Resolution 1, I see
- Mb reagon ‘tp inslst upon the preference I
sxpressed In 1063 and assert no objection on
-i that ground."” L L

(.1 repfirmed ¥hese Views with the spige ex-
(PUEE language ln my prepared statement
“delivered on  Felifuary. 9, 1965, before the

. there should be no question

ve
6rt Bengte Jolnt Resolution 1.
Blueprety, T
AU NICHOLAS DEB. KATZENBACH, ]
S 8 | dttorney General,
Mr. JORE, Mr Prefldent——

The  PRESIDIN ; R, H
much time does the Senator from Ten-
mﬁg‘gg ¥leld to himselr? o
:ﬁ} r. GORE. Such time as I may de-
gle ‘ v WAHe 4

_ 'I'his is the iagst _ofnp_bf'tunlty_ for any

o. s.group of men in any body politic to re-

© - rvise or elarify the lapguage of the pro-
" Appréged F&F’Né]@&selflm

that I

{1

%48 ordéred to be printed In the Recors,

gh further congresslongl or Prestdentlal ac-

ggg;ge Judiclaty Committes. In ylew of the  Jett.

ESIDING, . OFFICER, How.

; [ PN ( ' L __d qu ‘i_' : Fo _
ready adopted the conference report.

.,.Should the Senate adopt the conference

ofeport in itz pregent form, the proposed
amendment would then go to the States
Jor ratification. If the amendment is.
Jatified by three-fourths of the State
Jeglslatures, it will then become a part
_of the UR. Constitution. .. .. . .
. 'The States will have no cholce except
.3tp Tatify or reject the amendment in the
. form submitted, That Is why I say this
.is an important action on the part of the
Senate.

« . ‘The charter of our Republic is a
spreclous document. Amendment of it
‘should be approached with the great-
Test gravity. .

_ . In the beginning of our Repnblic the

.candidate for President who recgived the

speond Jargest vote became Vice Presi-
.dent. The country’s experience under
-+that provision scon led to trouble, so
“much so that In 1804, I believe, the Con-
--stltution was amended so that the Vice
‘President would be elected to a separate
""office by separate vote. ‘Thus, it was
“sought tc minimize the possibility of con-
flict between a President and s Vice Pres-
Jdent.,
- .In July 1966 the U.8. Senate is again
Amdertaking to deal with the question of
‘"the President and the Vice President of
Jhe United States.  ~ :
7" On Tast Wednesday, when the confer-
_ence report on Senate Jolnt Resolution 1
.-was before the Senate, T was one of those
‘who urged that the vote on the confer-
-senee report be delaved to permit addi-
tional time for Senators to examine the
Janguage of the proposed constitutional
_Amendment before taking the final con-
“gressional action on what would be one’
-0f_the more important amendments ever
.adopted to our Constitution.
- . ¥ wish to make it clear that I did not
~-then, nor do I now, seek either to block
~action on or ctherwise defeat an amend-
et which would fill an existing proce-
‘dural vold in the area of presidential
.. Fhccession and. presidential disability.
JThe tragie events of November 1863 have
served to call to the attention of the
-American pecple that failure to act on
“this matter might, at some time in the
“future, pose serious consequences to our
“Republic. Indeed, we should regard our-
selves ag most Tortunate that we have not
Rlready, at some time in our history, ex-
. perienced & grave constitutional erisis
for want of a procedure for determining
-qwith certainty the fact of presidential
- #llsability. Clarity and certalnty are the
~essential characteristies of any consti-
“tutional provision dealing with the sub-

. The basic objective of an amendment
. .#uch as we now consider should be the
brovision of 8 procedure certain for the
-declaration of disability of a President
.. 9§ the Unifed States, but I submit that
gige brovision now before the Senate pro-
. ¥idesan uncertain procedure. o
« 11l my opinion, the language of section
#;0f the proposed amendment, which
deals with the determination of the fact
-¢{ Presidentjal disability by means other .
_Yhen the voluntary act of the President
‘himself, lacks the degree of clarity and.
certainty required if the objective of this

} .
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achieved. If the fact of Presidential dis-
abllity should ever hecome a matter upon
which a President and other authorities
designated in the amendment are in
disagreement, the most essential require-
ment is that the procedure for making
the determination be clear and precise,
with the identity of those charged with
responsibility for making the determina-
Should the
procedure not he clearly and precisely de-
fined, or if the identity of the determin-
ing authority should be subject $o con-
flicting interpretations, this Nation eould
undergo the potentially disastrous spec-
tacle of competing claims to the power
of the Presidency of the United States.
This is precisely the risk which this sec-
tion, of the amendment is_ designed to
avold, but which, Mr, President, may be
the result if this amendment should be
adopted in its present form.

In my opinion, the language of sec-
tion 4, If unchanged, is subject to con-
ficting Interpretation—to say the least—-—
and might create o situation in which
8 serfous question eould arise as to
whether Presidential disability had been
constitutionally determined.

I invite attention to the report of the
Senate Judiciary Committee, on page 11:

We must not gamble with the constitu-
tlonal legitimacy of our Natlon's executlve

“branch, When a President or a Vice Presi-
" dent of the United Btates assumes office, the

entire Nation and the world must know
without doubt that he does 50 as a matter
of right.,

I submit that under the proposed
amendment one might assume or elaim
the power of the Presidency, not without
doubt but unde: a cloud of doubt, .

Let me read the first sentence of sec-
tion 4:

Whenever the Vice President and a ma-
Jority of elther the principal officers of the
executlve departmenis or of such other body
as Cohgress may by law provide, transmit to
the President pro tempore of the Senate and
the Speaker of the House of Representatives
their written deslaration that the President
1s unshle to discharge the powers and duties
of his office, the Vice President shall imme-
diately assume the powers and dutles of the
office 4s Acting President.

I inwvite attertion to four words in the

.above sentence—all four of which were

added in conference. This 1s not the
same .language a3 that upon which the
Senafe previously voted. The words
added in conferencs are “elther,” “of,”
and “pro tempore.”

These words do not appear in the see-
tion as it was approved unanimously by
the Senate. The addition of the words
“bro tempore” effected a change In the

-Senate version to conform %o the lan-

guage of the House version so as to pro-

-vide that a declarstion of presidential

disability should be transmitted to the
President pro tempore of the Senate
rather than the “President of the Sen-

A atebs‘

I rsise no question about that.

The statement filed by the managers
on the part of the House, referring to the
addition of the words “either” and “of”,
states that “minor change in language
was made for purposes of clarification.”
The addition of these two words was, in
my opinion, more than a minor change

| ISR
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in language. This Is a change in lan-
guage which is proposed to be writlen
into the Constitution dealing with one of
the most sensitive events of our Republic;
namely, the possible declaration of dis-
abllity of a President of the United
States.

In the absence of implementing actlon
by Congress, it 15 ¢lear that a declaration
of presidential disability may be trans-

- mitted to the Congress by the Vice Presi~
dent acting in concert with a majority of
“the principal officers of the executive
departments.” Hereafter I shall refer to
the prinecipal officers of the executive
departments as members of the Cabinet.

To me, it also scems clear, under the
Ianguage of the provision, that if Con-
gress should “by law provide” some
“gther body,” the Vice President might
then be authorized to act in conecert with
either the Cabinet or such other body.

How can any other meaning be read
into the words “either” and “or”?

Let us reverse the sentence. The Sen-
ator from Indiana says that the Cabinet
would have the primary responsibility.
The amendment does not so provide. In
reversing the sentence, let us see how it
would read and whether it would be
changed in any way.

First, I read the sentence as it now ap-
pears:

Whenever the Vice President and a major-
ity of elther the principal officers of the ex-
ecutive departments or of such other hody as
Congress may by law provide, transmit to the
President pro tempore of the Senate and the
Bpeaker of the House of Representatives thelr
written declaration that the President is un-
able to discharge the powers and duties of his
office, the Vice Presldent shall immediately
assume the powers and duties of the office pa
Acting President.

Now, Mr. President, I read the sentence
in a revised form, and ask whether it
would change the meaning in any re-
spect: )

Whenever the Vice President and a major-
1ty either of such other body as Congress may
by law create or a majority of the principal
officers of the executive departments trans-
mlit to the President pro tempore of the Sen~
ate and the Speaker of the House of Repre-
" sentatives thelr written declaration that the
President is unable to discharge the powers
and duties of his office, the Vice President
£shall immediately assume the powers and
dutles of the office as Acting President.

If one changes the sequence in which
the Cablnet and some other body created
by Congress appear in the sentence, one
still will have ‘“either” and “or.” It
would be in the alternative. I do not
know how “either” and “or” would give
-primary responsibility to one and sec-
ondary responsibility to the other,

I do not know how the words “either”
and “or” can be interpreted to mean that
one part has priority, or how it could be
read to mean that if the other body is
created, the first body has no respon-
sibility and nho power to act.

If I understand anything about the
English language, if efther the Senator
or I is privileged to act, then either of us
can act or both of us can agt. Therefore,
I insist that when the conferees added
"these words, they did more than make &
minor change of language for purposes
of clarification. I believe that I know

why it was added—at least I have been
so advised—to make It clear that the
Vice President would participate in the
declaration of disability with a body
created by law if such were done.

But in adding the words, they estab-
lished the possibility of two coequal
bodles——coequal in responsibilify under
the Constitution—coequal In authority to
act in concert with the Vice President to
declare the disability of a President of
the United States.

I do not believe this effect can be
eliminated by a statement of legislative
intent.

If my interpretation of the language is
correct—and it seems to me that is what
the words used clearly say—the Vice
President would he free to choose o ally
himself with elther of the groups, de-
pending upon which ineluded individuals
sympathetic with his view of the then
current situation. And it 1s entirely
possible that there might be differing
views among members of the Cabinet
appointed by the President, on the one
hand, and members of a group desighated
by the Congress, on the other hand, on
the guestion of whether a President suf-
fers “disability.”

"Under the above 1nterpretation*-whlch
Is mpy interpretation—a Vice President
would be in a position to “shop around”
for support of his view that the President

‘Is not able to discharge the duties of his

office. When the constitutional require-
ments have been met, it is the Vice Presi-
dent upon whom the duties and powers
of the Presidency would devolve,

I should not like te indulge in the
assumption that at any future time some
diabolical person would be Vice President
of the United States. However, the Con-
stitution Is the charter for our Republie.
Rights must be safeguarded; so must
constitutional procedure.

Let me repeat that we seek by this pro-
posed amendment to provide a procedure
certain for a declaration of disability of
the President of the United States. I
submit that the language of the confer-
ence report creates uncertainty, rather
than certainty. 'This uncertainty ean-
not be eliminated by a statement of legis-
lative infent, particularly so when the

.stated intent is not supported by the

precise language of the amendment,

I should like to suggest, although it
does not involve any assumptipn that we
shall ever have a diabolical person as
Vice Presldent, that where there is a way
we must guard agalnst possibility of the
will, and beware of the old adage that
where there is a will there is a way,

Questions have been raised about the
approach taken by this section of the
amendment. In my view there Is some
validity to these questions. Whether the
Vice President, who would become Acting
President, should have any part In mak-
ing a determination of presidential dis-
ability is, to say the least, debatable.

Were I privilezéd to reconsider the
whole matter, I should want to think
about this one point a long time. How-
ever I do not press this point now., I
recognize that i is perhaps not possible

to’ devise a procedure w?uch would meet

with unanimous approval,” Members of
the Judielary Committee who have
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worked long and diligently on this mat-
ter state that this is an approach upon
which 1t is possible to reach agreement.
I accept their statement in this regard.

I know it is difficult. We have been
cons1der1qf this subject for months.
However, 1s that justification for adop—
ting an amendment on which Senators
are in disagreement as to its meaning?
Does not this invite a controversy that

- would have to be resolved by the Su-

preme Court of the United States at a
possibly eritical hour in the history. of
our country? If Senators cannct agree
upon the meaning of the language of the
amehdment, how do we expect the State
legislatures to have a clear and precise
understanding?

I do not seek to defeat the proposed
amendment, but I ask for rejection of
the conference report, which changed
the language of this provision, not in a
minor manner, but in a major way and,
I think, in a dangerous way. I ask that
the conference report be rejected and
that a further conference with the House
be requested. Why should there not be
an attempt to clarify the meaning or to
refine the language of the amendment?
If it is the intent that the Cabinet have
the primary responsibility, the amend-
ment should so state. If it is the legls-
lative intent that once Congress had cre-
ated ancother body the Cabinet would ho
longer have any responsibility, the
amendment should so provide. If that is
what we mean, let us say what we mean.
Otherwise, how can the legislatures of
our respective States act with a clear
understanding of what an amendment to .
the Constitution of the United States in
this delicate field means?

If the Vice President is to participate
in the disability determination proce-
dure, there should be no question what-
ever about the identity of the greoup
which would jointly exercise the respon-
sibility with him, Under my interpreta-
tion of the Ianguage used, a Vice Presi-
dent would he able to act in concert with
either of the two groups—and I say again
that the word “either” was added in con-
ference—assuming that Congress had
acted to create the second group. This

-would be the language of the Constitu-

tion upon ratification of the amendment
as now drafted.

In the course of the debate last
Wednesday, the manager of the bill, the
distinguished junior Senator from Indi-
ana [Mr. Baya] and the distinguished
senior Senator from New York [Mr.
JaviTs] disagreed with my interpreta-

tion of the language used. It was their

view that, if and when the Congress
acted to provide by a law a body other
than the Cabinet to share the responsi-
bility with the Vice President, the Cabi-
net would thereafter be removed from
the picture . altogether. How? The
amendment does not so provide. The
amendment, once it becomes a part of the
Constitution of the United States, will
vest In the Vice President and a majority
of the Cabinet the power to declare the
disability of the President.

My frlend the distiguished junior

“Henator from Indiana and the senior

Senator from New York maintained that,
after another body was created by law,
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ly the Vice Presuient and the body
¢teated by act of Congress could make
“deéclaration of d1§a.bility Do&s the
aftéfidiment so provide? T ask my ¢o6l-

not, It provides that a majouty of either
6'&'1&151‘ the other could act. in concert with
he Vice P Igemdﬂnt to declare the disabil-
of_the lei;slde? New York
endtor. fro ew York con-
de'.ﬂ {;h;af]l;ia the Cong ess, in the act cre-
ating “such other body,” might under-
take fo eIcmjnat:e ‘the Cabinet, and that
the courts, gx appl ing a rule of “ex¢ly~
sivity” would rule t at since the Congress
] ﬁcted ‘the body designated by Con-
dnpossess the authority exclu-
tvely. € Senator from Indiana ap-
peired to adopt this view,
‘The amendment does. not 80 provide,
an%f, le o i exc Jusivity which
. les or couizéll Drovide that a legisla-
ceotve euactment would take precedence
“C byer WN egpress Pravision of the U8,
- Constitution, which this amendment, if
T aidopted, would become
=40 k- dp nok subseribe to the view. thad
- “Congress, even should it affirmatively
. undertake t0 do 50, could by statute deny
s -'authorlty and responatbility conferred
 upot the Cg.bmet by what would then be
- TnriexpYess 4nd integral provision of the
Tt Censtit,ution
+ 1 should like t0 read ggain the language
-proposbd

lever ‘the Vioq P}'e,slclent and & major-
of either the prrlncipal ofticers of the eXec-

eave 0 t the words "either”
L shoul the to read 1t in t-hls

f\‘.he Vice Président and a ma-
oirlt ‘princlpal officers of the depart-
- ;- vients transodt t0 the President pro ter’pore
.of the Henate a ﬁatg@nt of the declarntion
of cIisa.bﬂtty of the efident

o ichat s g ‘part of the a.mendment I
S submit that we cgmpot ‘take that lan-
1 guage out of the Constitution by statute
‘once wé write it in. further amaend-
nétt £o the Consfitntion would be re-
_ Qiﬁreci
-1 But without pressing the subject of the -
- 'ﬂna.l Judicial outcome of such a guestion,
- ¥ submit that we eghpot here déclde with
¢ertainty what the Supreme Court might
“~finally rule. It is evep more cerfain that
. .'wé on the foor of the Senate cannot
s gliminate the possibﬂlty that the Court
;. ideht someday. of hecessity have to rule
© “1fpon the question.  And it is entirely
- ‘toneclvable that while the courts are in |
. the process of making a final determina-
* - ‘lon there might be two individuals cach
s ~Iclaim¥nézthe ywer of the Presidency.
M Mr. President, will the
- “Benator  ylel a for a question at that
© < polnt?
M G()RE I yielgd.
oo MrUER ERVIN. I ask the Senator from
;Tennes,see if the proposed amendment
- "would not make the question of whether
- jor not the President, is capable of per-
. - “‘forming the duties of his office—a, politl-
" 7 eal question? In my view it would be a
‘political “guestion and for that reason
- the Court would not, be ealled upon to
i pasSupon k., In other words, the ques-
tion posed by the Senator's int.erpreta-

[ANEE
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leagues in the Senate to read it. It does

bt 1A e i - b

“would be raised fmm the mterpretatlon
‘of the Senator from Indiana; namely, 1§
the President. hlg@pable of performing
‘the duties of his office?

The amendment provides that, If the
“President claims he is compe{:ent the
‘guestion shall e determined by the Con-

eSS, Therefore would niot the amend-
Tent make it eiy a polltical fuestion
a5 distinruished from a judicial question,

sinee under the teuns of the amendment‘

_Congress would be the sole arbifer or de-
“terminer of fhe question?
‘Mr. GORE. I submit to my distin-

Buished friend; the able senior Senator’

Trom North' Ca,rohna, that I do not find
‘any provision in’ the amendmeént that
"Congréss shall be'the sole arbiter, I find
‘that the amendment would vest in the
Vite Pregident, acting in conceért with
the majority “of the ‘Cabinet, authority
o declare the disability of a President
‘of the United States. If that language is
‘not in the amendment, then T simply do
not understand the Eh1ghsh language.

ERVIN. Does not the Senator
from Ten.nessee agree with the Senator
*from Worth Carolina that the resolution
ripresenits ah attempt bo establish a con-
gtitutional  wethod” determining
‘whether the President Is disa.ble_@ to per-
Torm the dutles of his office?

Mr. GORE. I agree; but it provides
two ways in which the determination
‘could be made,  That is the difficudty T
ahﬁwe with it.

“Mr. ERVIN. What is the harmi in pro-

vlding alternatives In making f.he de-

Hermination? Would that not improve
the amendment? It would make it more
-fexible, If the Senator from Tennessee
ds correct in his interpretation—and he
418 making a very fine argument—that the
Vice President, either acting with the
majority of the Cabinet-or acting with
Fhe majority of an alternative body es-
iablished by Congress, could declare a
President 1o be disabled, would that not
de an advantage? I feel that It would, in
Athat it provides some flexibility instead of
pnly one inflexible procedure.
+Mr. GORE. The Senator in charge of
.ihe bill has said that that is not the cor-
Tect interpretation. But to answer the
Senator's question, I belleve the existence
of an alternate procedure would be harm-
ful, and could he the cause of much mis-
-whief. The Senator has asked me 5 gues-
dion. I should like very much to cifte an
~example in which the language might
£ven prove to be disastrous.
...Let us suppose that the Congress has
:acted to create by law some other body
fo act in such cases with the Vice Pres-
ident. Tet us suppose further that the
individuals making up that body, or a
majority of them, felt that the President
was fully capable of discharging the dut-
Jes of his office. But suppose the Viece
FPresident held a different view. And
pyppose further that, for one reason or
another, a ma.,jonty of the Cabinet
shared the view of the Viee President,
‘In such a situagion if the Viee President
and a majority of the Cablnet trans-
‘mitted the necessary declaration to fhe
Congyess, who, then, exercises Pres1den-
1 power? Wil there be time for the
eourts to make a determination of com-
eting clalms without disaster? We all
fawsoﬁmmaesawmm

July 6, 1965
B 5q€1 "T__But; 1n my opinion, it covld
arfse, under the language contalned in
sectmn}l and “inder the hypothesis on

“wiilch the Senator has based his ques-
tion.

Mr. EEVIN.  Does not the Senator
from Tennesses contemplate the possi-
bilify that the miembers of the Cabinet
mi gat ha.ve such an overpowerlng sense
of Dyalty to the President that they
woulcl be unw:llmg to take such action?
In"sich a case, in my view, it would be
desim.ble to have an alternative body
that could take the action rather than
run the risk of having as President of
the United States a person who con-
ceiva.b]y might be a victim of insanity.

r '"GORE." If the answer to the Sen-
ator's question s “Yes,” then clearly and
beyond question only one group should
be empowered to act at one time.

Let me go further, T am not at all sure
that 1t woiild be wise to set up an al-
ternative procedure. ‘Our basic objective
should be to provide a procedure certain
for the declaration of the disability of
the President. I should like to recall to
Senators that there is now ohe procedure
under the Constitution for the removal
of a President from office, namely, im-
peachment. It is now proposed to pro-
vide & second imeans by which a Presi-
dent could be removed and separated
from the powar of that office, the most
powérful office in the world. If we are
to take this step—and I would like to
take such a step—we should do so with
clear understanding and with certain
Pprocedure, not procedure which eould in-
vite & court contest at & critical hour in
our Fepublie.

Mr. ERVIN. That is where the Sen-
ator from North Carolina reaches a point
of disagreement with the Senator from
Tennessee. I do not understand how
thére would be a court contest, because
the amendment provides that the Viee
President and either the Cabinet or
anotiier body established by Congress
would declde the guestion. They would
make & temporary decision, and that
temporary decision would be immedi-
ately transmitted to the Congress for
its decision,

Mr. GORE. Where in the proposed
amendment is there a provision for a
teraporary decision?

Mr. ERVIN. The proposed Constitu-
tion amendment provides that the Vice
President could not take over the office
of President unless he had given immedi-
ate nofice to the President pro tempore
of the Senate and the Speaker of the
House. It also provides If Congress is
not already in session, that it must be
called immediately into session and must
make a decision on the issue within 21
days; Congress would decide the ques-
tion before it wowld ever reach the
courts,

Mr GORE. Mr. President, I - would
like to debate further. Iam advised that
I have about exhausted my time. Will
the E;enator from, North Carclina ask
consent that the txme used in our col-
loquy thus far be equally divided or
charged to his slde?

Mr. ERVIN.. Mr. President, I ask
una.njmous consent that I may have 2
mmutes of my own time In which to
thank the Sena,tor for yleldmg, and to

\
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say if the interprefation of the senior
Senator from Tepnessee I correct, that
1t would improve, instead of hurt, the
amendment by making it more fAexible.

Mr, GORE. Mr. President, an anoma-
lous situatfon has just been revealed.
The distingulshed senifor Senator from
North Carolina, formetly a justice of the
Supreme Court of North Carclina, has
agreed with my interpretation and has
said that the language improves the
amendment. The distinguished Senator
from Indisna disagrees with my inter-
pretation, )

I submit that when there is & disagree-
- ment as to interpretation between two of
the suthors of an amendment, this is
the time to restudy, to redefine, and to
clarify, before we submit the constitu-
-tlonal amendment to the States for their
ratification or rejection, We are about
to write Into the Constitution of the
United Staies an amendment that could
be the most important amendment ever
writt_e%_ S .

Mr. ERVIN. Mr. President, I ask unan-
Imous consent for 1 minutfe.

Mr. GORE. Mr. President, I do not
now yleld to the Senptor.

Mr. ERVIN. I have not agreed with
the Senator’s interpretation,

The PRESIDING OFFICER. The Sen-
ator from Tennessee declipes to yleld,

Mr, GORE. I have only 4 minutes
remaining. . ‘

In a situation involving the passing
of the power of the Presidency from the
hands of one individual tq another it is
equally Important that the law be cer-
tain as that it be just or wise. Admit-
tedly, we cannot anticipate and gyard
agalnst every conceivable contingency.
But in this case, we now have an op-

bortunity to eliminate uncertainty, and

to provide with certainty exaetly who
shall make the determination—not a
temporary decision, but a determination
of the disabllity of the President of the

United States; and upon such s deter-.

mination the power of the Presidency
woyld pass to the hands of the Viee

President, who could then fire the Cab-

Inet, or part of it, and then make another
declaration within 4 days of a contrary
declaration by the President.

If we adopt the conference report in
lts present form, the matter will pass
from the hands of Congress, and there
will be no opportunity to change the lan-
guage. There can be no language
changes during the ratification process.

I am also concerned ahout remarks
made by the junior Senator from Indiang
during the debate last Wednesday which
left me, at least, in doubt about the time
&t which it Is intended by the authors of
the amendment that the Congress would
act to create “such other body.” I had
rather supposed that it was intended that
the Congress would, reasonably promptly
after ratification of the proposed amend-
ment, proceed to ronsider this matter at
& time when there was no question what-
ever that the then President was fully
able to discharge his duties. But there

i no guarantee that Congress would in

fact act af a time when this question
could he given dispassinate considera-
tion. . I think it should. If the amend-
ment is adopted, it seems to me that

larif; -
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Congress should proceed forthwith to
write a law in this regard, creating such
a body. However, some of the remarks
of the Senator from Indlana seemed to
reflect a view that Congress might well
not act until a question had been raised
about disabillty on the part of the Presi-
dent. Is it the view of the authors of the
amendment that Congress should not act
until a situation arose—such as described
by the senior Senator from North Caro-
lina [Mr. ErviN]—in which the prevail-
ing view of Members of Congress was
that the President was in fact disabled
but a majorlty of the Cabinet was dis-
inclined to so declare?

If that is the assumption, let us look
at the other side of the coin. Suppose
that instead of a Cabinet being relue-
tant, the body ecreated by Congress is
reluctant, Then there would be the pos-
sibility of one or the other acting, not
as anticipated by the authors of the
amendment, but In contrast therewith.
Could Congress act wisely under such
circumstances? It mighi not be able to
act at all, if we waited until such time
as Congress believed the President was
disabled and thought the Cabinet was
reluetant to act.

If g President should be resisting a
determination of disability -he might
veto any bill passed, thus reguiring a
vote of two-thirds of both Houses of
Congress to override the veto. Again,
we all hope that there will never be an
oceasion for Presidential disability to be
declared, either by the President himself
or by anyone else. But if the need ever
arises for such action other than by vol-
untary act of the President, it would
likely have to be done in cireumstances
in which the President would not conecur.

If the approach followed in the pro-
posed amendment Is to be followed, I
would hope that any action taken by
Congress would be taken at a time and
under circumstances free of constitu-
tional crisis. - -

Moreover, Mr. Prestdent, I feel strong-
ly that if Congress by law provides for
some “other body” to act jointly with
the Vice President in making a declara-
tion of Presidential disability, it ought
to be clear beyond all doubt that only
that “body” may participate with the
Vice President in making such a declara-
tion. I do not believe it improves the
amendment to provide that two bodies
may act. If either of two groups possess
such authority the possibility of confu-
sion and conflicting elaims is much mag-
nified. .

As T have stated, it Is my opinion that
the language now before the Senate
would authorize either of two groups to
join with the Vice President in declaring
Presidential disability. At the very least
there is doubt about the matter. And
a doubt or a question is all that it takes
to require & Supreme Court decision, with
the possibility of constitutional chaos
during the period of judicial proceedings.

Mr. President, we need not take that
risk, The proposed amendment is still
before Congress.

I two-thirds of the Senate vote “yea,”
the amendment will no longer be before
the Senate. There will no longer be any
opportunit;
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guage. It should not be overly difficult
to devise language to clarify this one
question—and it is an important one.

Unfortunately, under the existing par-
liamentary situation, there is no way in
which language revision can be consid-
ered other than by rejection of the con-
ference report. Once this step has been
taken, a further conference with the
House can be requested—that is what
I propose—and the conferees would then
have an'opportunity to present langusage
free of uncertalnty. We should estab-
lish a procedure with certainty for the
declaration of the disability of the Pres-
ident of the United States. I say that
this uncertainty, instead of improving
the amendment, condemns it to uncer-
tainty and unwisdom.

8Bhould the conference report, with its
present language, be approved, doubt
and uncertalnty will, upon ratification,
become embedded in the Constitution.

For the reason I have stated, I urge
Senators to vote to reject the conference
report and give to the conferees an op-
portunity to bring to us an smendment
having precise, clear meaning.

Mr, President, I reserve the remainder
of my time. )

Mr, BAYH. Mr. President, T yield 10
minutes to the distingulshed Senstor
from North Carolina.

Mr. ERVIN. Mr. President, the able
and distinguished junlor Senator from
Indiana [Mr. BavH] interprets the joint
resolution as providing that If Congress
does not act to declare the disabllity of
the President, then such power resides
in the Vice President, acting with the
consent of a majority of the Cabinet.

If Congress does act, it must create
a body which will supersede the Cabinet,
and thai body, acting through a major-
ity, in agreement with the Vice Presi-
dent, will declare the disability.

According to the junior Senator from
Indiana [Mr. Bavyl, If Congress estab--
lishes & body the Vice President may act
elther in conjunction with that body or
the Cabinet but not with both. The able
and distinguished senior Senator from
Tennessee says, on the contrary, that the
Vice President may elect to use both. I
do not know what ultimate declsion or
construction wil be placed on the amend-
ment, but I say that a good argument can
be made for either interpretation. How-
ever, I shall support the jolnt resclution.

The Senator from Indiana, the Sen-
ator [rom Tennessee, or I eould have
drawn a better resolution if we had had
uncontrolled authority to do so. I have
worked on this problem. If I were al-
lowed to draft a resolution by myself, I
think I could draw a befter one. As s
matier of fact, I drew one.

I do not belleve the Vice President
ought to be involved in the procedure,
Should this situation arise, I feel that
1t should be resolved by the Congress.
However, the measure before us reflects
an analgamation of views, As such, it
represents a concensus which may not
satisfy any of its proponents entirely.
It may not. be perfect and, indeed, in my
view it is not perfect but I fecl that it
Is the best resolution that is attainable,

Thad to withdraw many of my opinions
Bb%r&géto obtaln a resolution that would
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ppraved by the Committee on the
dictary and the conference commities,
- sm not at all distuibed by the inter-
ge tation “which my ‘good friend, the
fénator from Tennesseé places on the
seurtjerif. If it Is a correct interpreta-
pn, in my judement, 1t would make the
slution’ bétter. This is a dangerous
s&tiod in which to live, a period in which
- the President of the United States has
1is fingeér on the button {hat can start

tomic holocaust, o
a'r:iy_'prqﬂ'sidﬁs of law provide alter-
nitive nigand. ~ For example, in virtually
tvery State of the Union, a prosecution
for a. Telohy can ‘be started either by an
FaAlvidual  the cowrt of a justice of
e peace of by the indiclment of a

grand fury. However, before anybody
#sn be donvicted of a felony, he must be
s6tivicted by the samé type of pett jury
of by a trial on the mérits. ~ =~
Tt s quite possible that in the future
#e may have o President who would be
§iftering Trom a Tnerital disease, and the
thiembers of the Cabinet, ‘appointed by the
resident, would be 50 Toyal to him that
‘they wotild Be blind, to some extent, to
his weaknesses aid would not be amen-
able to declaring him disabled.
_ # would be wéll In & Eége stich as that
“'f6 havé bodles sét up by Congress with
“the power to act. T believe that the in-
‘giveh by the Senator from

“garpretétion

gr'mesg;_ee; iristend of infuring the resolu-
‘tion, would make 1t better. After all, the
¢é Presldent could not take over the
e Without the approval of a majority
$f elther the Cabinet or the body estah-
Tished by Congress. 'I'présume that all
i metibers of either the Cabinet or
& yody set tp by Congress wotld be pa-
Fiotie Americans, “Even in that case, be-
. -.ifore the Viee President could take over,
" ifhe Présiderit pro tempore of the Senate
and the Speaker of the House of Repre-
“gentatlvés would have to be notified.
Tongresé Would then have o assemble,
' 1t were not already In session, within
8 hours. ~Turthefmore, it would have
o make a decislon within 21 days.
"3t dfd ot hake 3 declslon within 21 days
- by a thaforfty vote—two-thirds of each
- -+House—the powers would return to the
e
¢, GORE. ~Mr. President, will the
enphor ylelds =T T T
My, ERVIN. 1 yicld, o
e GGORE, Mr. President, T apologize
tb the Senator for my feluctance to yleld
further during the colloguy in which we
Wiy ERVIN, ‘Iunderstand, The Sen-

_.dbor wAs most géneritis. ¢
LOMECGORE.  Mr. President, let us sup-

- Jorfty of elther body provided for In the
‘spyopoéet “afmentiment wete to transfer
{0 the President pro tempore of the Sen-
pte and the Speaker of the House a
of the Presi-

Getlaration of the disability

“ 7 wollld the power of the Presidency then
ST NI ERVIN, The power would de-

- rarfly, until Congress ¢ould act, and then
' the declslon wolild be made by Congress.

L GORE, Mr. President, who would -
ApprovsthhanNaloane X008 A0

. membei's"?

o7
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“pose that the Vieé President and a ma-

&ent of the United States. Upon whom

olve upon the Vice President fempo- "
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tM’r. ERVIN. T do not belleve that this
smendment deals with that aquestion. I
kelieve that the Vice President could do
sp tempotrarily. However, I do not. be-
live that Congress would confirm his
tppoititees . at a time when they were
¢onsidering the question of whether he
chould be permitted to remain in the
(}Tice of Presldent.
Mr, GORE. If the Vice President be-
comes Acting President?
« Mr. ERVIN, The Senator raised the
(fuestion before. The guestion was also
raised conecerning whether the amend-
inent should provide for succession to
“he Presidency in the case of the death
of the President and Vice President, or
“he disability of both of them simul-
saneously.
“Mr. GORE. The Acting President
sould dismiss his predecessor’s Cabinet.
-~ “nfr. ERVIN. The Senator Is correct.
Mr. (GORE. Then he could appoint
members of the Cabinet of his own
choosing, subject to confirmation.
. Mr. ERVIN. Congress, by actlon, in
15 minutes, or not over 21 days, could
throw them all out of office if 1t were o
see fit.
“Mr. GORE. Suppose that under the
proposed amendment, the President, over
his slgnature, were to notify the Presi-
dent pro tempotre that he is able to
sssume the duties of the office of Presi-
dent. Then suppose that the Acting
President, in concert either with the
Cabinet, or with the other body which
Congress would create, were to send &
second declaration to the President pro
tempore of the Senate declaring the dis-
ability of the President. )
Mr. ERVIN. That could happen under
pither the construction placed on the
“amendment by the Senator from Indlana
“or the Senator from Tennessee, There
would be no difference whatever in either
of those situations, under either con-
-struction.
Mr. BAYH.
-Banator yleld?
Mr. GORE. Mr. President, I should
1ike to conclude this point first.
Mr. Prestdent, will the Senator yield
further?
» Mr. ERVIN, I yield first to the Sena-
tor from Tennessee and then to the Sen-
gtor from Indiana.
+ - Mr. GORE. If that be the ease, if
the answers which the distinguished and
- shle senior Senator from North Carolina
" has provided be correct, then I say that it
¢is all the more necessary to provide a
procedure certain for the declaration of
-rdisability of the President. It fllustrates
clearly the unwisdom and the danger of
creating a situation whereby there may
be competing claims and groups as to the
disability or ability of the President. We
are dealing with a subject which might
" endanger the very procedures of our Re-
public.
The PRESIDING OFFICER. The
time of the Senator has expired.
» o opr. ERVIN. Mr. President, will the
Senator yield me an additional minute?
Mr. BAYH. I yield 1 more minute to
the Senator from North Carolina.
~ 'The PRESIDING
Senator ffom North Carolina is recog-

Mr. President, will the
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“ligal and donstitutional situation con-

jured up by the Senator from Tennessee
would be possible under either inter-
pretation. There would be absolutely no
difference whatever.

Mr. BAYH., Mr. President, I yield 10
minutes to the Senator from Hlinois.

The PRESIDING OFFICER. The
junior Senator from Illinois is recoghized
for 10 minutes.

Mr. DIRKSEN., Mr. President, first
of all;'I should like to pay testimony to
the distinguished Senator from Indiana
for the long and painstaking labor that
was involved in the preparation of the
proposed amendment, e has been very
patient. He has heard the testimony of
many withesses. He has been very pa-
tient in the conferences with the House.

I pay testimony also to the distin-
guished jurist, the Senator from North
Carolina, for the greai service he has
rendered. : .

I pay testimony likewise to the Senator
from Nebraska [Mr. Hruskal, good law-
yer that he is, who has worked diligently
on this matter, knowing its importance
and knowing that sooner or later Con-
gress would have to do something in this
field. .

I presume that the first thing we dis-
cover Is that language is not absolute.
The only word I can think of that 1s
absolute is the word “zero.” However,
interpretations of all kinds can be placed
upon language, and all the diversities of
judicial decislons that are presumed since
the beginning of the Republic, if placed
in a pile, wouid reach up to the sky.
Consequently, in dealing with the lan-
guage before us, we have the same prob-
lem that we had in the subcommittee
and in the conference.

Fashioning language to do what we
have in mind, particularly when we are
subject to the requirement of compres-
slon for constitutional amendment pur-
poses, is certainly not an easy undertak-
ing. However, I believe that a reading of
the resolution will speak for itself.

Briice Barton, a great advertising man
who served one term in the House of Rep-
resentatives and wrote that fascinating
book, “The Book Nobody Knows,” mearn-
ing the Bible, once observed to me that
there was a penchant to read all the
comracntaries, but not to read the book
itself. I am afraid that too often we fail
to read into the Ricorp exactly what is
present.

They have a better custom in the House
of Representabives, because when a bill
goes to final reading in the Committee
of the Whole, it is read a paragraph or
section at & time. In the case of legis~

lative measures, they are always read by

section. In the case of appropriation
bills, they are read by paragraph.

Perhaps it would be rather diverting if
we . started with seetion No. 1 of the
amendment, which reads:

In case of the removal of the President
from office or of his death or resignation, the
Vice President shall becomme President.

When Lincoln died, there was a quick
trarsition of the Presidency into the
hands of Andrew Johnson, and it offered
no problem. To my knowledge, there has
not been a resignation from the Presi-
dency, and there has been no removal.
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Only once was an ¢ffort mage to impeach
& President and. rgmove him from office.
Bo this article of the section stands by
ltself and speaks for itself.,. . . . _ . . .

Section 2 provides: e e

Whenever there {s.a vacancy in the office of
the Vice President, the President shall nomi~
nate & Vice President who shall take office
upoh confirmation by a majority vote of hoth
Hcouses of Congress,

When Franklin Roosevelt died, Tru-
man acceded to the Presidepcy, and there
was 1o Vice President. We thensetup a
line of succession, and I was in the House
of Representatives when it was done, I
do not know that our labor, was a happy
one, because it was beset with some prej-
udice and some bias.  This gquestion
should have been tpken care of long ago.

The question is taken care of through
amendment to the Constitution, Who
better to nominate the Viee President
than the President himself? He is the
party responsible. There is the sense of
affinlty, the capacity of working with
somebody. The President should be able
to select his working nartner, That se-
lection would ke, confirmed by majority
votes of both Houses of Congress. ‘That

1s about as good as English language can

state It. I doubi if we can set it out more
clearly. .

Section 3 states: L .

Whenever the President transmits to the
President pro tempore of the Senate and the
Speaker of the Housg¢ of Representatives his
written declaration that he {3 unable to dis-
charge the powers and duties of his office, and
until he transmits to them a written declara-
tlon to the contrary, such powers and dutles
shall be discharged by the Vice President as
Acting Prestdent.

There is the President, on his own
volltion and by his own motion, advis-
Ing the Congress he can no longer dis-
charge his duties, What more natural
than that the Vice President should take
over, not as Presldent, but as Acting
Presldent, because there is always the
chance of recovery? It took a long time
in the case of Woodrow Wilson. It re-
quired only 90 days In the case of Presi-
dent Garfield when he passed away. But
under thils proposal the duties go to the
Vice President as Acting President. That
appears to be the logical way, in the
absence of any contrary declaration
made by Congress.

Then let us go to section 4:

Whenever the Vice President and a major-
ity of either the principal officers of the ex-
ecutive departments or of such other body as
Congress meay by law provide, trahsmit to
the Presldent pro tempore of the Senate and
the Speaker of the House of Representatives
thelr written declaraiion thst the Presldent
Is unable to discharge the powers and duties
of hils office, the Vice President shall imme-
dintely assurne the powers and duties of the
office as Acting President.

One can make a hundred different
assumptions under that language. The
President might dismiss the Cabinet,.
But the President did not create the
Cabinet. He appointed those who filled
the positions., But it is the Congress
that created the Cabinet, and Congress
can always cregte a Cabinet, if it so de-
sires, This is still the disciplinary
branch in the Pederal Government, It
was no wonder that President Monroe
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sald, “The legislative branch is the core
and center of our free Government.”
There are only a few things that we can-
not do. We cannot dismiss the Presi-
denf. We cannot diminish the number
on the BSupreme Court. We cannot
abolish the Supreme Court. But we can
do just about everything else. We can
reduce their number if we so desire, and,

- of course, we can abolish every Cabinet

post. There is nothing to stop the Con-
gress from doing it.

In the light of that power, I doubt
whether we need to be disturbed by the
ghosts that have beeh created in con-
nectlon with the question, largely on the
basis of first one assumption and then
another. :

" So the Vice Presldent becomes the Act-
ing President, and as such he continues
until the disability {s removed.

That section goes further.

Thereafter, when the President transmits
to the President pro tempore of the Senate
and the Speaker of the House of Representa-
tives his written declaration that no tnabllity
exlsts, he shall resume the powers and dutles
of his office unless the Vice President and a
majority of either-the prinelpal oficers of the
executive department or of such other hody
a8 Congress may by law provide, transmit
within 4 days to the President pro tempore
of the Senate and the Speaker of the House
of Representatives their written declaration
that the President is unable to discharge the
powers and duties of his office.

. ‘Omne would have to assume a venal Vice

President; he would have to assume
either a venal or very timid Cabinet, that
would not carry out their duties. If they
failed so to act, because of an overriding
fidelity to the Chief Executive who
placed them where they were, that
might be a circumstance to be taken into
account. But I cannot imagine a mem-
ber of the Cabinet so wanting in fidelity
to the Republic, rather than to the man
who placed him in his position, that he
would not undertake to discharge his
duty. But if the Congress felt, for any
reason, that that was not going to be
done, we have made provision in this lan-
guage. for some other body, and the
Congress can create that body. It can
consist of civilians, including people rep-
resenting every walk of life, a goodly
component of doctors, and those who
have the eapacity to pass upon the ques-
tion of whether the inability still exists
or whether the inabllity has passed.

I cannot imagine intelligent, compe-
tent, and patriotic Americans serving as
the principal officers in the executive
branch, or in any other body which Con-
gress might create, that would not desl
in forthright fashion with the power that
Is there, to determine whether the dis-
ability had been removed and whether
the elected Chief Executive was capable
or not capable of carrying on his duties
and responsibilities.

Mr. GORE, Mr. President, will the
Benator from Illinois yield?

Mr, DIRKSEN. I am glad to vield to
the Senator from Tennessee.

Mr. GORE. I appreciate the careful
and tightly reasoned statement that the
able Senator from TIllinois is making.
Most of us, perhaps, think of the disabil-
ity of the President in the light of the

£ i t
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mit that a physical Impairment of the
President may not be the only condition
agalnst which we must most zealously
guard. Disability may be phychiatric.
It may be mental. It may be a sort on
which people would honestly have differ-
ing opinions. A President might be
physically fit—the picture of heslth ; but
to those who work closely with him,
there might be a conviction that he had
lost his mental balance, that he had Psy~
chiatric problems. In such an event,
the country could be ren$ asunder by po-
litical passions. The able Senator has
referred to the fact that the Acting
President would assume the powers of
the office of President. I asked the Sen-
ator from North Carolina if the Actihg
President could not dismiss the Cabinet
of the previous President and the answer

- was yes, that of course he eould, that he

could alse dismiss & few, or he could dis-
miss a-part of them, or he could retain
the few who agreed with him,

The PRESIDING OFFICER. The
time of the Senator from Ilinois has
expired,

Mr. BAYH. Mr, President, I yield 5
additional minutes to the Senator from
Illinois, .

The PRESIDING OFFICER. The
Senator from Ilinois is recoghnized for
5 additional minutes.

Mr. GORE. In that event, it might be
crucial; and I believe hecessary, that if
the man who is to succeed to the office
of Acting President is to initiate & decla-
ration—and I believe the Senator will
agree that nefther the Cabinet nor the
other body referred to in the proposed
amendment could declare the disability
of a President with any effect unless the
Vice President coneurred in it—if the
Vice President, the man to succeed to the
power of the office, with the power to
select his own Cabinet, or to dismiss all
or a part of the Cabinet of the President
is to participate in the declaration, the
body which must act in concert with him
should be certain and beyond doubt, I
believe it is most ynwise and dangerous
to have two groups which might be com-
peting in such a disastrous situation.

Mr. DIRKSEN. I doubt the sub-
stance of my friend’s premise. I should
not like to be around to enjoy the furor
if ever the Vice President undertook, for
venal purposes, or motivations of his
own, to pursue that kind of course,

Mr. BAYH. Mr. President, will the
Senator from Ilinois yield?

Mr. DIRKSEN. I cannot imagine it,
because, after all, the people of this
country will have something to say about
that. Where would it lead? They would
not exactly run him out on a rail, but his
whole political future, such as it might
be, would come to an end at that point,

Let us always remember that we are
dealing with human beings and humsgn
motivations, and also with the sense of
fidelity and affection that people bear,
one for another, when they are thrown
into 2 common labor, such as that of a
President and Vice President, and the
principal executive officers under those
circumstances,

Mr, BAYH. Mr. President, will the
Senator from Illinois vield?

70035 BKSEN. Iyield.
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‘Mr. BAYH. I thousht it might be
'helptul to ask the Senator fromt Illinois
‘1f he recalls the discussion in commlt-

ized that this danger Turked on the hori-
-zon, but that there was an equally severe
danger that we might face a long period
9f Presidential disability in which a
-1 Cabingt officer might resien, or die. Tn-
" Jess the Vice President were glven this
¢ ‘Bower, he would be precluded from re-
-\ placing a mémber whom he needed to
“* - help il the Cabinet. T belleve that the

" ‘Benator from TNlinols las hit the nail on

:the head when he’advarices the belief
C<¥hat in s time of mational erisis, the
. “Ametlean pegple would not volerate an

act on the part of the Vice Presidefit that

: ‘wdh not in the best interests of the coun-

oM. DIRESEN. There are some fun-
rentals we must remember in dealing
| a matter of this kind. The first is
.“that Wé dg not strive for the eternal
:* I doubt thaf the Eriglish lancuage could
+-abtomplish that, because that would be

“ghsolute, Second, weé know that there

\ys be change, bt in the change,
stififion in its nterpretation 1t-
ates that we would take it in

_ eTé Was onive B professor’al Johns
. Hopkins Univérsity who had fashioned a
.. thesls and a 'postulate that he though
_would stand up iinder every’ clreum-
¢ " gtance. Then he sat down with his fellow
: -faenlty members to discuss 1t. When the
“discussion was ehdéd, his thesis and pos-
. . tulate were torn apart wlth suppositions
- and other argments to the point that he
" ‘pave oub & frantic ery, “In God's naie,
-{gthere pothing eternal®” =
. .2 #0me af his fellow professors answered,
© | %yes, one thing, and that is change”
o .. Always there will be'change. We have
.. ‘npt done an absolute job of solving this
. . ‘problem, but I believe that we have done
e pé‘acﬁcal job. That is what we sought
0 do. T -
“Mr. GORE. Mr. President, will the
inator from Ilinois yleld?

fr. DIRKSEN. "I yield.
. °Mr. GORE. Instead of assuming
there may be 2 Vice President who is

.~ "venal or disbolical, et us assume that
‘" there may be one who Is perfectly honest
" and sincefe concerhing circoiristances
“on Which there is & sharp division of
‘opinion both within the Cabinet and
rwithin Congress, but despite “that dis-
“-agreement, the disability of the Presl dent
4s declgred. The Vice President then be-

"Acting President. There 13 no

. ¢ertainty, in this améndment, &s to which
.. hody he must act in éoncert with.
. ."he PRESIDING OFFICER. The
- time of the Senator from Illinols has ex-
aptred, |
¢ T, BAYH.  Mr. President, I yield 2
. moté minutes to the Senator from I~
nots, but I would like to say that I in-
‘tend 'to speak specifically to the point
- whieh the Senator from Tennessee
- rafses. In my opinhion there is no doubt.
- I pelleve that we Have sufficient evidence,
flus the intentions' s refleeted In the

P

cotiférence comriitiee, to remove all

. “guestions. Whether T shall be success~ ' . the President pro tempors of the Senate

Tul, 5o far as the Senator from Tennessée

s

tee on this point. The committee real- -
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genator from Tlinois {5 recognized for 2
gdditional minutes.

"Mr. GORE. I am sure the Senator
from Indiana will present an able argu-
“tient, but there is disagreement among

tienators as to whether, after Congress

hLias created another body, the Cabinet
“ihuld declare, in concert with the Vice

‘President, the disabilibty of the President.

"‘he Senator from Indians asserts that

it could not do so.

“The Senator from Indiana says that
when Congress acts to create by law
snother body, the provision which vests
power in the majority of the Cabinet, in
voncert with the Viee President, would
then be superseded, I ask the Senator,
s a lawyer, if he believes that Congress

- 41, by statute, supersede and strip from

+he Cabinet the power vested by the Con-
giitution 1n a mejority of that Cabinet?

Mr. DIRKSEN. Congress, I believe,
san take away any power that any Cab-
‘net member has, There is not a line in
the Constitution of the United States
which provides for a Cablnet as such.
Thercfore, they are endowed with powers
which we give {0 them.

Mr. BAYH. Let me suggest {o the
‘Benator from Tennessee, who has posed
some perplexing questions, that I should
like to have an opportunity to answer
them but would appreciate it if he would
ask these questions on his own time.
I merely wish to have all of the pro-
posed amendment appear in the REC-
onp, so that when the 90,000 or. 100,000
copies are seht to the lbraries and
schools and coileges, the entire text will
‘be available, and also that the names
of the managers on the part of the House
ahd on the part of the Senate, who
sérved on the conference committee, will
be shown, That will complete the
RECORD.

" There being no objection, the proposed
article was ordered to be printed in the

* Recoap, as fellows:

L. ARTICLE =—

" ‘@mcrox 1. In case of the removal of the
President from office or of his death or resig-
‘nation, the Vice President shall becotro Presi-
dent.

Sgc. 2. Whenever there 15 & vacancy in the
office of the Vice Presldent, the President
shall nominate & Vice President who shall
take offico upon confirmation by & majority
vote of both Houses of Congrees.

.. Bec. 3, Whenever the Piesldent transmits
to the President pro tempore of the Senate
and the Speaker of the House of Representa-
‘tives his writtén declaration that he is un-
ghle to dlscharge the powers and dutles of
his office, and until he transmits to them &
written declaration to the contrary, such
powers and duties shall he discharged by the
. Vice President as Acting President.

;. SEC. 4. Whenever the Vice President and &

majority of either the Arincipal officers of the
. executive departments or of such other body
as Congress may by law provide, transmit
to the President pro tempore of tHe Senate
and the Speaker of the House of Representa-
- tives their writlen declaration that the Presi-
dent is unable to discharge the powers and
duties of hiz office, the Vice President shall
. immediately sssume the powers and dutles of
the office 28 Acting President.
Thereafter, when the President transmits

and the Speaker of the House of Representa-
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duties ‘cf his office unless the Vice Presidont
and a majority of either the principal officers
of the executive departrent or of such other
body as Congress may by law provide, trans-
mit within four- days to the President pro
tempore of the Senate and the Speaker of the
House of Representatives thelr written dec-
laration that the President is unable o dis-
charge the powers and dutles of hls office.
Thereupcen Conhgress shall dectde the issue,
assembling within forty-eight hours for that
purpose if not in- sesslon. If the Congress,
within twenty-one days after recelpt of the
latter written declaration, or, If Congress is
not tn sesslon, within twenty-one days after
Coungress s requirad to assemble, determines
by two-thirds vote of both Houses that the
President ts unable to discharge the powers
and dutles of his office, the Vice President
ghail continue to discharge the same as Act-
ing President; otherwise, the President shall
reswme the powers and duties of his office.
And the House agree to the same.
EMANUEL CELLER,
ByroN G. ROGERS,
James C, CORMAN,
WiLLiane M, McCoULLOCH,
Rici4RD H. POFF,
Managers on the Part of the House.
Brrrei E. Ba¥d, Jr.,
JaMES O, EASTLAND,
Sam J. ERVIN, JI.
EveaRTT M. DIRKSEN,
Roman L, HRUSKA,
Managers on the Part of the Senate.

Mr. DIRKSEN. Mr. President, I be-
lieve we have done @ reasonably worth-
while job insofar as the feeble attributes
of the languasge ean accomplish it I
compliment and congratulate the distin-~
guished Senator from Indiana, the
chairman of the subcommittee, on the
good job he has done.

Mr. BAYH. Mr. President, I thank
the Senator from Ilinols and other
Senators who have labored tirelessly to
help us get this far down the road.

1 yield myself such tlme as I may re-
gulre to diseuss the points which have
been raised by Senators. I have no pre-
pared speech. I have made some notes
on one or two points that I wish to dis-
cuss. I shall speak with as much abil-
ity as I possess and try to clarify the
questian of intent ih the consideration of
this subject. However, I emphasize that
the Senator from Tennessee and X share
one intention, among others, and that Is
that we seek to clarify any ambigully
which may exist. _

Reference has been made to the posl-
tion .of the Attorney General of the
United States which was previously in-
serted In the Recomp and verified his
position supporting Senate Joint Resolu-
tlon 1.

Mr. President, I also quote one sen-
tence from his testimony before the sub-
comrnittee. Hesaid:

¥ want to reaffirm my prior position that
the only satisfactory method of settling the
problem of Presidential inability is by con-
stltutlonal amendment, ag Senate Joint Res-
olution 1 proposes.

In thls position, he was joined by a
yather long list of Attorneys General of
the United States, golng back to Blddle
snd Brownell. He was alse joined by
such constitutional experts as Paul
Freund. They felt that if there was any
douht, the Congress should propose an
amendment to the Constitution.

The guestion has been raised as to why
we have put the Vice President In the
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position of acting Iin the capacity he
would have under the amendment. I be-
Heve that former President Eisenhower
. dramatically made this point in the pres-
entation he made before the conference
of the American Bar Association called
by the President last June. President
Eisenhower said he felt it was the re-
sponsibility of the Viee President to as-
sume the authority of the Presidential
office In the event that the President was
unable to perform his duties, and that the
Vice President could not escape that au-
thority and obligation.

Therefore, I believe that we have done
the right thing in placing the Vice Presi-
dent in the position of participating in
that determination,

There has been g great deal of discus-
sion about the last section, the most con-
troversial section, of the proposed
smendment. I point out, based upon my
Judement, that this most controversial
part of the amendment rarely if ever
would be brought Into play.

. As the Senator from Illinois [Mr.

Diresen] has pointed out, the amend-
ment provides for the voluntary declara-
tion of disability by the President. Let
us assume, for example, that he is under-
golng a serlous operation, and that he
does not want to take the chance of hav-

- ing the enemy take advantage of the

situation. )

' The amendment also deals with the
kind of crisis which Presldent Eisen-
hower described, such as a President
suffering from a heart attack, For ex-
ample, at the time he might be in an
oxygen tent the Russians might begin
to move missiles Into Cuba. At that mo-
tment no person in the United States
would have any power {0 make any deci-
slon that had to be made.

The amendment would take care of
these points.

Now we get to the point to which the
Senator from Tennessee has correctly
alluded; namely, the question of a Presi-
dent who, althought physically able, is
not the man, from a substantive point,
who was previously elected to that office.
Thus arises the difficult problem of mep-
tal disability. .

The Senator from Tennegsee bases his
ergumeht on the fact that changes were
made in the conference committee, I
point out that in referring to the “either/
or” change, the Senator from Tennessee

_overlooks the fact that several other
changes were made in conference. I
would not want to mislead anyone into
belleving that that was the only change
that was made. Several others were
made, in connection with which we tried
to compromise with our friends in the
House.

I believe that we have a better amend-
ment now, in most respects, than when
it left the Senafe. I would have pre-
ferred the lanzuage which the Senator
from Tennessee has suggested. This
was not the case, The amendment is
the preduct of our conference. I hope
we can at least shed some light on our

“belief as to the validity of our conten-
tlon that there is no ambiguity here.

With respect to “either/or”, it is clear

to me-—and I invite the atiention of Sen-

¥

ators to the definition of this phrase in
Black's Legal Dictionary and to most
legal cases on thg point—that when we
talk about “either/or” it is Interpreted in
the disjunctive. It does not refer to two,
but to either one or the other.

Reference was made—not by the Sen-
ator from Tennessee, but by another
Senator—to the fact that the Vice Presi-
dent could in effect at one time go to
either one of these bodies and use them
simultanecusly. I do not see how it is
possible to do that,

Mr. GORE. Mr. President, will the
Senator yleld? ‘

Mr. BAYH. I should like to finish my
argument. Then I shall be happy to
vield. We have some evidence ahbout
what the courts have indicated in this
respect, Certainly it is the intention
of the conference committee and it is my
eontention, as the floor manager of the
joint resolution and as the principal
sponsor of it—and I believe I can also
say that it is the opinion of a majority
of the Judiciary Committee—that Con-
gress should have some flexibility, and
that we do not wish to nail down a plan
which may not work, It is our inten-
tion for the plan, as it is enacted, to
have the Vice President and a majority
of the Cabinet make the decision, unless
Congress, in its wisdom, at some later
time, determines by statute to establish
some other body to act with the Vice
President. It would be rather ridiculous
to give that power to Congress and pro-
vide at the same time that it may not
exercise it within a certpdn number of
years, or could net exercise it at all. "'We

- give to Congress, In its wisdom, the power

to make the determination as to when
another body should act in conecert with
the Vice President. It is our intention
that at that time this other body shall
supersede the Cabinet.

Mr. LAUSCHE. Mr, President, will
the Senator yield for a brief question?

Mr. BAYH. I should like to yield for
only a brief question.

Mr. LAUSCHE. Yes, Was there any
discussion among the conferces about
putting it in the conjunctive, instead of
the disjunctive, having both a majority
of the members of the Cabinet and a
majority of the members of the hody
created by Congress act?

Mr. BAYH. This was hever considered.

Mr. LAUSCHE. If was never con-
sidered? .

.Mr. BAYH. It was never considered.

Bince the Senator from Tennessee

-Taised the question I have tried my best

to look for cases which might soothe his
concern about the ambiguity which he
believes exists and which I believe does
not exist.

Mr. President, I have uncovered three
or four cases dealing with article V of
the Constitution. They are Hawke v.
Smith, 2563 U.S. 221; Dillon v. Gloss, 256
U.S. 368; the Nationgl Prohibition cases,
253 U.8. 360; and Unifted States v.
Sprague, 282 .S, T16.

As the Senate knows, article V deals
with the means io amend the Constitu-
tion itself. Congress Is given the au-
thority to use either the means of legis-
lative ratification or State convention

15029

ratification. Either one or the other may
be used. In dealing with the fifth ar-
ticle, the courts have held in those cases
to which I have referred—which are as
close to being on the point as any I have
been able to find—that Congress has full
and plenary power to decide which meth-
od should be used, and once the choice is
made, the other method is precluded.
These cases substantiate our feeling—
at least our intention—as to what we de-

_sire to accomplish in the wording which

has been placed in the conference report.

I should like to go one step further,
In the debate I do not wish to concede
ambiguity. But out of friendship for
the Senator from Tennessee [Mr. Gogrel,
I should like to suppose, for only a mo-
ment, that there might be ambiguity in
the use of the words “either/or.” What
then would be the result? In the event
of ambiguity there is no guestion that
the Court would then look to the legis-
lative intent. As a result of the insight
and the perseverance of the Senator from
Tennessee, we have now written a rec-
ord of legislative intent, as long as our
arms, to the effect that we desire only
one body to act on the subject. In the
event that an ambiguity is construed, I
suggest that there is one last safeguard.
I am certain that Congress, under the
enabling provision which would permit
ancther body to act with the Vice Presi-
dent, would in its wisdom at that time
specify that, pursuant to section 4 of
the 25th amendment to the Constitution,
the other body is designated to supplant
and replace the Cabinet and act in con-
cert with the Vice President. So I am
not concerned that there might be a
vexatious ambiguity present. )

I should like to speak on one other
point which the Senator from Tennessee
raised, and which I believe is a very
good point.

Mr. LONG of Louisiana. Mr. Presi-
denf, will the Senator yield at that point?

Mr. BAYH. 1Iyield.

Mr. LONG of Louisiana. It seems to
this Senator that in a dangerous time
when the inability of the President might
be In question, particularly with respect
to his mental capacity, Congress should
act on the question. As I understand,
no matter which body mlight make the
declaration that the President was not
able to serve, the guestion would then
be before the Congress and it would have
to be decided by a two-thirds vote; other-
wise, the man who had been elected to
the office of President would continue to
serve a5 President.

Mr. BAYH. The Senator from Louisi-
ana is correct. To remove, for any rea-
son or on any ground, & man who has
been elected to the most powerful office
in the world, the office of President of
the United States, is not an action to be
taken lightly. As the Senator has
pointed out, and as Senators will observe
in other places in the amendment, we
have leaned over backward In our effort
to protect the President in his office. The
decision would have to be made by Con-
gress. A two-thirds vote would be re-
quired. That is a greater safeguard than
is presently avallable under the provi-
sion for impeachment proceedings. Un-
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.der that provision a vote of {wo-thirds of
the Senate is needed; ynder the proposed
smendment a vote of two-thirds of both
Houses would berequived.
' .There Is no need to extend the debate,
but T should like to speak to the ques-
“#lon which the Senator from ‘Tennessee
taised. The Senator said that if there
any doubt, let us waif, We cannot be
-Laln. what the Supreme Court of the
United States will do,” 1 doubt very
Copueh that there have Been many pleces.
: £ proposed leégislation, certainly none re-
. lated to  constifutional ~amendments,
~ihat haye passed this body in which
' ;-ths:{g‘_ has hot. been  gonsiderable ‘and
. heated debafe as to | whethor some of
.- fhe _proposed language was right or
- wrohg, ‘Today I am certain that there
. .aTe Some Senators who would say that
efaann. b fell what the Supreme Court
will do fomerrow with a constititional
smendment that is already on our books.
:opinions of the Court change with
.1 thihk we have to dejermine
on; Is the conference report
_Diece of proposed Tlegislation
Lt and i3 if needed? As loudly
45 1 can, T say that we must answer the
fquestion in the affirmative, o

‘v* Some Senators might say, “What is’
theruh We aze pt ready to adjourn
yet, can send the measure back

=" %o the conference committec and have
: dpreworked”
;. To_those who @rg students of history
I do nof have to dogument again and
ealn the fact that we have labored for
- -187 yeéars as a country and we have not
-2 et heen” able to get, sufficient support
- for any type of proposed legislation in
| “this areg. In 38 of those years we had

Ylgaxgﬁ?deut-,, e have had three.

‘seriolls présidential djsabilitles. Wilson'
~was disabled for 16 months, Garfield’
‘whs disabled for 80 days, and durlng that
berfod there was no executive running
- “the country. Can Senators Imagine
:What would happen to the United States
 -and the world today if the United States
~ -were without a President? For all in-
‘tents and purposes, we would be involved
dn “world chaos from which we could
1ot Tecqver. . .
oo For more thah 18 months the Sénate
- -has studled the proposed legislation.
: /Two. sels of hearings have been held,
L appreciate, the .‘isipporﬁ.. that Senators,
‘have given us in thig effort. =~
; 'In the last session} of Congress, the
<+ SBenate passed the proposed legislation
" 7hby 8 vote of 65 to 0; In the present ses-
_* tsfon of the Congress, the Senate passed
... ~the measure’by a vote of 72t0' 0.
-« This measyure is not something which
.we have arrived at on the spur of fhe
~moment. , We have had controversy and
fferences . of oplnlon over individual

words. T should like to remind Sengtors
hat during the past few years we have
ved ¢ 00 different proposals.

. ¢8ince I have been ¢halrman of the Sub-.
" committee on  Copsfitutional Amend-
- ments, during the past few months 26
different proposals have been submitfed,
-+ I point out that 1f those who had the

- foresight to infroduce proposed législa-

- tion on the subject—the Senator from
North Carolina [Mr. Ervin], the Senator
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i*nvreni, and others—had not been will-
‘1g to rgree and had not been willing to

7y to reach a consensis, and if it had

ot been for ‘the gulding hand of the
Hierioan Bar Association 40 try to got
“hose with differing views together, we

‘yould not be so far as we are now. I~

o not believe that we should let two
‘yords separate us. -

. .Mr. LONG [of Louislana. Mr. Presi-.

jent, will the Senator yield?

. Mr.BAYH. Iyield.

+ Mr. LONG of Louisiana. If I had had
‘ny way, there are two or three changes
f ean think of immediately that I should

‘gke to have made. I suggested some of

them to both the leadership and also to
she executive branch—for the measure
vitally affects the executive branch—
when the subject was being considered
‘sreviously. The advice that I received
‘3t that time was, “Please don’t muddy
she water., The amendment has been
needed since the establishment of our
sountry. If we start all over again, not
snly will the junior Senator from Lou-
isiana have two or three additional sug-
gestions that he would like to urge, but
sther Senators will also have suggestions
fo make, and we shall be another 100
vears getting to the point which we now
have reached.” .

=nr. BAYH, I thank the Senator from
touisiana. He is exactly correct.

apr. FRVIN, Mr, President, will the
Benator vield? :
“'Mr. BAYH. I yield.

.- Mr. ERVIN, When we started to con-

glder the proposal, the Senator from In-

_giana and I had a discussion. We were
‘convinced of the old adage that 100

many. cooks would spoil the broth. 'We
had more cooks with more zeal concerned
with preparing this “broth” than any
piece of proposed legislation T have ever
geen in the time I have been in the Sen-
ate. If it had not been for fhe perse-
verance, the patience, and the willing-
ness to compromise which was mani-
fested on a multitude of occasions by the
junior Senator from Indiana, we would

_mever have gotten the resolution out of

the subcommittee, much less thirough the
fuil Judiclary Committee and then
through the conference with the House.
I am of the opinion that the conference

report of which the Senator from In-'

diana is now advoeating approval would
ubmit fo Lhe States the very best pos-
gible resolution on the subject obtain-
ghle in the Congress of the Unifed States
s it Is now constituted. The Senator
?mm’fndian"a deserves the thanks of the

“American people tor the fact that he was
"YAlling to change the ingredients of the

broth in order to appease a multitude of
Hifferent cooks who had different recipes
Yor it, including myself.

" 'Mr. BAYH. I thank the Senator from
North Carofing, T have said, and I say
peain, that Wwe afe greatly indebted to
him for his “seasoning” and his willing-
hess o~ comproniise; - Although there

“Sere KAny BOOks, we had a paddle large

‘thonueh so that we could all get our hands
‘on it and stir. The conference report
1 the compokite of the efforts of many
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I should like to conclude with one last
thought. We know that over the great
Archives Building downtown there is a
statement engraved in stone. I do not
know whether it is Indiana limestone,
but standing out in bold letters is the
statement: “What is past is prolog.”

T eannot help but feel that history has

been trying to tell us semething.

There was a time in the history of

‘this great Nation when carrier pigeons

were the fastest means of communica-
tion and the Ariny was rolling on horse-
drawn caissons. Perhaps it did not make
any difference then whether the Nation
had a President who was not able at all
times no fulfill all the duties and powers
of his office. But today, with the awe-
some power at our disposal, when armies
can be moved half way around the world
in a matter of hours, and when it is
possible actually to destroy civilization
in & matter of minutes, it is high time
that we listened to history and make ab-~
solutely certain that there will be a Presi-
dent of the United States at all times, a
President who has complete control and
will be able to perform all the powers
and duties of his office.

Mr. JAVITS. WMr. President, will the
Senator yield?

Mr. BAYH. 1yield.

Mr. JAVITS. The Senator has made
an excellent argument and the right
argument, concerning the effect the
amendment will have in a situation of
preparation for the use of executive
power, i ) e

Is il not true that, with the greatest
respect for the opponents of what the
Senator is trying to do, it is assumed that
the people will do their duty by ap-
proving the amendment through their
Btate legislatures, but that we will not
implement it in such a way as to indicate
that we are not the approving power?
It is one thing to say that some Viee
President or President may misuse
power. Bul we are passing the amend-
ment. Is it not logical for us to count
on ourseives to implement it effectively?

We can resolve every doubt. We have
complete power to resolve every doubt
by legislation that will give exclusive
power to the Cabinet or to the other body.

Mr. BAYH. I agree with the Senator
from New York. The main authority
behind the entire legislation—in fact,
behind the enactment of any legisia-
tion—is the ability of men and women
in Congress anc in the executive branch
to act with reason. If a time comes in
the history of our Natlon when Senators
and Eepresentatives and Presidents are
despots, our enhtire democratic sysiem
will be in jeopardy. I, for one, am will-
ing to place in my successors the faith
that has been placed in us today. Can
we doubt that future Senators and Rep-
resentatives will fulfill the responsibility
that inheres in the holding of high trust
and office? . .

Mr, JAVITS, If Congress were fo
soldier on the people in any such way as
some  might fear, we could sit on our
hands with respect to appropriations;
we would not have to declare war; there
would- be plenty of ways in which to
sabotage the United States.

The PRESIDING OFFICER. The time
of the Senator from Indiana has expired.

3 B ”.
i
|
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Mr, COOPER. Mr, President, will the
Senator yleld? e .

The PRESIDING OFFICER. Who

Mr. GORE. T yleld 1 minute to the

vlelds time?
Senator from Kentucky.

Mr. COOPER.. I do not wish to haggle
over the meaning of the amendment, but
the Senator from Tennessee asked one
question which I think has not been
answered. . ‘ :

W& want to establish this body, be-
cause if we did not think it necessary and
did not belleve that at some point the
Cabinet might not declare the President
disabled, when he actually was disabled,
there would not be any polnt in wishing
to establish a second body.

The Senator from Tennessee asked
the questfon: Assuming that Congress
establishes this body, and Congress 38ys
1t has exclusive jurisdiction—

The PRESIDING OFFICER. The
time of the Senator from Kentucky has
explred. Who yields time? -

ml;/lr. BAYH. I shall be glad to yield
time, ‘ o : .
" The PRESIDING OFFICER. The time
of the Senator from Indiane has expired.

" Mr. GORE, I have only 3 minutes re-
maining. I wanted to close: however, T
ask unanimous consent that the Senator
from Kentucky have 5 minutes to discuss
this question. :

Mr, COOPER. I do not need 5 min-
utes. .

Mr. GORE. I yield 1 minute of my
remalning time to the Senator from
Kentucky. . .

Mr. COOPER. The Senator from Ten-
nessee made the point that since this is
& tonstitutlonal amendment, Congress
cannot take away the power given to the
Cobinet by legislative enactment e
asks: If Copgress should establish this
body and give it exclusivity, would that
have any force against the amendment
tself, which provides that the power
shall lie elther in the Cabinet or in the
body itself? . ‘

Mr, JAVITS. It is my considered
Judgment—and I am the one who de-
bated this polnt—that Congress, having
the power to establish the body, can glve
It exclusivily which will stand up as g
metter of constitutional law.

The PRESIDING OFFICER. The time
vielded by the Senator from Tennesses
Yo the Senator from Rentucky has ex-
plred. The Senator from Tennessee has
2 minutes remaining,

Mr. BAYH. We have made the record
abundantly clear. .

Mr. GORE. The distinguished Seng-
tor from Kentucky has just said that a
question I raised has not been answered,

The distinguished Senator from Ohio

- asked if this question was ralsed in con-
ference., . The answer was that it was
not. It was not raised on the floor of
elther Houge.

" Mr. BAYH. That was not the dues-
on,

Mr. GORE. The Senator from Ohto
asked a gquestion, about use of the dis-
Junetive.

I say that the proposed amendment
creates grave doubt. I should lke to
read from the record of the debate of

- last Wednesday, June 30: )
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Mr, Gore. Do T correctly understand the
able Senator to say that Congress cowld,
Immediately upon adopHon of this constl-
tutional amendment, provide by law for
such a body as herein specified and that,
then, either a mejorlty of this body created
by law or a majority of the Cablnet could
perform thig function?

Mr. BAYH. No, The Cabinet has the pri-
mary responsibility. If 1t 18 replaced by
Congress with another body, the Cabinet

loses the responsibility, and it rests solely -

in the other body.

Mr. Gore. But the emendment does not so
provide,

Mr, BayH. Yes, it does. It states—-

Mr. Gore. The word is “or.”

Mr. Bav®, It pays “or.” It does not say
“both.” “Or such other body as Congress
may by lew prescribe,”

I suggest, Mr. President, that we have
time to correct this doubt. Let us re-
turn the report to conference: let it he
clarified.

The PRESIDING OFFICER (Mr, Har-
R18 in the chair). All time has expired,.
The question is on agreeing to the con-
ference report. [Putting the guestion.]

Mr. GORE. The majority leader an-
nounced that there would be a yea-and-

‘nay vote.

Mr. BAYH.
hays.

'The yeas and nays were ordered.

Mr. ERVIN. Mr. President, a parlia-
mentary inquiry.

The PRESIDING OFFICER. The
Senator from North Carolina will state
it.

Mr. ERVIN, What 1s the question
before the Senate?

The PRESIDING OFFICER. The
question Is on agreelng to the conference
report on Senate Joint Resolutlon 1.

Mr. DIRKSEN. Mr, President, a par-
liamentary inquiry.

The PRESIDING OFFICER. The
Senator from Illinois will state it.

Mr. DIRKSEN. Do I correctly under-
stand that notwithstanding that the
vote 1s on the conference report, a8 two-
thirds majority 1s required for its
adoption? .

The PRESIDING OFFICER. 'The
Senator from IHinols 1s eorrect. The
clerk wili call the roll,

The legislative clerk ealled the roll

Mr. LONG of Loulsiana. T announce
that the Senator from New Mexico [Mr.
ANDERSON], the Senator from Nevada
[Mr. BisLel, the Senator from Nevada
[Mr. CavnNoN], the Senator from Louisi-
ana [Mr, ELLENDER], the Senator from
Arkansas [Mr. FULBRIGHT], the Sechator
from North Carolina [Mr, Jorpanl, the
Senator from Missourl [Mr, Longl, the
Senator from Washington [Mr, MagNU~
soN1, the Senator from Montans [Mr.
MaNsFIELD], the Senator from New Mex-~
leo [Mr. MonToval, the Senator from
Oregon [Mr. Morse], the Senator from
West Virginla [Mr. Rawporpr], and the
Senator from Oregon [Mrs. NEUBERGER ]
&re ahsent on officlal business.

I also announce that the Senator from
Alaska [Mr. BarTLETT], the Senator from
Virginisa, [Mr, Byrpl, the Senator from
Mississippi [Mr. BastLawnp], and the Sen-
ator from Indiana [Mr. HARTKE] are nec-
essarily absent. .

Ifurther announce that, if present and

I ask for the yeas a_nd

‘ Clark
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voting, the Senator from Nevada [Mr.
Bizrel, the Senator from North Carolina,
[Mr, Jorpawl, the Senator from Oregon
[Mr, Morse], and the Senator from West
Virginia, [Mr. Ranvorrn]l would each
vote “yea.”

On this vote, the Senator from Mis-
sissippi [Mr. EasTrano] and the Senator
from Nebraska [Mr. Hruskal are palred
with the Senator from New Mexico [Mr,
ANDERSCNT. If present and voting, the
Senator from Mississippl would vote
*vea,” the Senator from Nebraska would
vote “vea,” and the Senator from New
Mexico would vote “nay.”

On this vote, the Senator from Nevada
[Mr. CaxvoN] and the Senator from
Louisiana [Mr, ELLENDER] are palred
with the Senator from Washington [Mr.
MaeNuson], If present and voting, the

Senator from Nevada would vote “vea,”

and the Senator from Loulsiang would
vote “yea.” and the Senator from Wash-
ington would vote “nay.”

On this vote, the Senator from Indians
[Mr, HarTKE] and the Sensator from
Monfana [Mr. MaNsrFIELD] are paired
with the Senator from New Mexico [Mr.
Monroval. If present and voilng, the
Senator from Indiana would vote “yea,”
the Senator from Montana would voie
“yea,” and the Senator from New Mex-
lco would vote “nay.”

Mr. KUCHEL. I announce that the
Senator from Vermont. [Mr. ATREN], the
Senator from Colorado [Mr. Dominick],
the BSenator from Nebraska [Mr.
Hruskal, and the Senator from Califor-
nia [Mr. MurPHY] are absent on official
business,

The Senator from Utah [Mr. Bex-
NErrl, the Senator from Kansas [Mr,
CarLsoN], the Senator from New Hamp-
shire EMr. Cotron1, the Senator from
Hawail [Mr. Fonel, the Senator from
Massachusetts [Mr, SALTONSTALL], and
the Senator from Wyoming [Mr. Smap-
50N] are necessarily absent.

¥ present and voting, the Senator
from Vermont [Mr. Aixex1, the Senator
from Utah [Mr, BENnNETT], the Senator
from Colorado I'Mr., Dominick], the Sen-
ator from Hawail [Mr. Fowg], the Sen-
ator from California [Mr, MurPHY], the
Serlator from Massachusetts [Mr. Sarn-
TONSTALLI, and the Senator from Wyom-
ing [Mr. SimpsoN] would each vote
“yea.”

On this vote, the Senator from Ne-
braska [Mr. Hruskal and the Senator
from Misslssippi [Mr. EasTranp) are
paired with the Senator from New
Mexico [Mr, AxpErson]. If present
and voting, the Senator from Nebrasks,
and the Senator from Mississippi would
each vote “yea,” and the Senator from
New Mexico would vote ‘nay.”

The yeas and nays resulted—yeas 68,
nays 5, as follows:

[No. 164 Leg.]
YEAB 68

Allott Cooper Hayden
Bass Curtis Hickenloaper
Bayh MMrksen Hill
Boges Dodd Holtand
Brewster Dounglas Inouye
Burdlck Ervin Jackson
Byrd, W. Va. Fannin Javits
Case Gruening Jordan, Idaho
Church Harmis Kennedy, Mass.

Bennedy, N.Y,



Muskie
Nelson

Pastore Stennis
C Pearson Symington
Pell Talmadge
Prouty Thurmond
Proxmire Tydings
Ribicofl Williams, N.J.
Robertson Williams, Del.
Russell, 3.0. ‘Yarborough
Russell, Ga. Young, N. Dak.
Scott Young, Ohio
© Bmathers
© ¢ MeCarthy” Tower
Mondale
S NOT VOTING—2T
T paminiek’ | Magnuson
T Eagtland Mensfieid
“Eilender Montoys
Fong Morge
Fulbright Murphy
" Hartke Neuberger
~Hruska Randolph
Jordan, N.C. Saltonstall
“Tbng, Mo. Simpson

fhe PRESIDING OFFIERR.  Oni this
' jote, thé yeas are 88, the nays 5 Two-
4 thirds of the Senators present, and voi-
-/ {ng having voted in the affirmative, the
_conferenice ‘refiort 1s agreed to.

M BAYH. MY, President, T move 1o
seconslder ‘the voté by which the cori-
ference réport was'sgreed to.

{0 lay that motion on the table.
77 'The miofton to Tay on ‘the table was

CINTERNATIONAL 'AIR  PASSEN-
. | GERS' RIGHTS AND 8HOULD NOT
BERATIFIED = '~ =
Ty, YAHBOROUGH. Mr, President,
1 greatly reitet £o eé now pending on
ol Executivé Calendar the question of
ratification of the Hagie Protoecl. This
‘drotocol has been pehding before the
“Benate sinee the Béth Congress’ 1st ses-
glon, without beirg repotted to the Sen-
_Bte by the Forelen Relatlons. Committee
for ratification or rejection, and I think
the reasons are very strong that a litile
further delay will be beneficial for pro-
“tecting the rights of Amerlcan alr pas-
' yanpers oft International flights.
© " .-Although under Aimérican common law
~'g person injured by ancther’s negligence
:: “epn recover his fill damages, this Hague
. Protocol limits an international air car-
‘+er's responsibility o its injured passan-
;gers to $16,600. Under the existing War-
nw Conventlon, although there is a
:stated Umit of $28.900, testimony before
‘the Serinfe Forelgn Rélations Committee
- ‘indicates that most casés can be settled
.for moré than the '$16,600 limits of
*. Hague. And the Hagué Protocol closes
“the doors By which Injured passengers
“¢p avold being limited in the damages
;é’c'hey_repe}xfet R
" No ohe contenids that $16,600 is an
adequate amount to compbensate for seri-
¢ tions injurles or death to an air passenger.
i~ e State Départment récommends rati-
i fcation of this Hagle Protocol only if
i . compandor legtslation Is ehacted requir-
“ing an additional $50,000 in accident, In-
‘igmraned ol dath international air pas-
_genger on & U.S. airline. That legisla-

pp I' -tlon | E@E ng

-¢an predict when or If 1§

£

before. the Senate
€ 200.330

will be enacted?

Mr. KUCHEL, M. Président, T move

s s AR TS
' PROTOCOL TO WARSAW

: s e

o :Ii fimmdry, an Ammerican injured on

an international filight now can prob~
ably receive more than $16,600 In settle-
meAt of his claim. If 8.2032,1s enacted,
he can be assured of $50,000 In an accl-
dert policy. But Iif we should ratify the
Hagzue Protocol now without waiting for
thet legislation, American alr passengers
will be limited to $16,600 or less In thelr
clalms for death or injury.

.rghe New York Times has recently
spuken out against the folly of ratifying
ther Hague Protocol In & well-reasoned
editorial. I quote from thelr conclusion:

The glaring shortcomings in the Hague
Pretocol and in the insurance plan to
stramgthen it argue for thelr rejection even
if 't menns the end of the Warsaw Convern-
tion. The treaty had justification in the
eatly daye of alr transport, when alrlines
collld have been put out of business by siz-
ab e damage sults. It is unjustified now
that atrlines are finencially sound and fur-
nith  uniform documentation in normal
cowse; yet the adminlstration la seeking to
rendfirm allegiance to tta outdated and miserly
provisions for passenger protecilon.

I ask unanimous consent that the com-
plete text of the editorial, “Protection in
tke Air,” from the June 18, 1965, New
vark Times be printed at this point in
tt e RECORD.

There being no objection, the editorial

was ordered to be printed in the REcorp,

-gur follows:
. PROTECTION IN THE AIR

i"asséng‘érs o1t ‘Ihtoinational alrline filghts

ir volved in an accldent have since 19634 been
covered by the Warsaw Conventlon, which
provides & unified lability code and unl-
form documentation on tickets and cargo
fug jnternational alr carriers. Under lts anti-
‘qgated provisiofis' labllivy for loss of Ufe or
tnjury s lifnited to only $8,300, except where
willful misconduct 18 proved. Recognizing
t1at this amount is wholly inadequate, the
s gnatories have proposed an amendment,
called the Hague Protocol, to double airline
1ability to B16,600—which still would be
vtholly inadequate.

But the State Department s pressing for
spproval of the Hague Protocol along with
2 plan for compulsory accldent insurance
that would furnish passengers on American
sirliners up to 850,000 in case of iniary or
ceath. Leonard C. Mceker, the State De-
partment’s legal sdviser, warned the Senate
Jornmittee on Foreign Relations that if it re-
cects the Hague Brotocol “we would have to
1dve serious consideration to denunciation of
-ne Wursaw Convention,” and if the com-
sulsory insurance scheme 1s not approved
“we would then also have to consider whether
o withdraw from the Warsaw Convention,”

Even with the insurabce benefit added to
she Hague Protocol's proposed ceiling, alr-
line puassengers will he shortchanged. Per-
sonal injury Insurance in the United States
provices compensation proportionate to the
injury sustained, so that the family of an
executive who dles in. the prime of life usually
gets more than the survivors of a retired

rson. But the administration’s scheme
would suhstitute a fized amount, which ls
conitrary to American principle and unfair
in practice, and would nat guarantee protec-
ton o Americans travellng on forelgn alr-
lners. Moreover, the Hague Protocol intro-
duces language so rigid that 1t would become
vasily more difficult for passengers—or thelr
estates—to recover damages beyond the
$16,800 limit.

The glaring shortcomings in the Hague
Protocol and In the insurance plan to
strengthen it argue for their rejection even
if it means the end of the Warsaw Conven-

The treaty had justifieation in the

tion.
22t mA.could haze @ﬂ&mm&ﬁﬁ%
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ble damage sults. It.is unjustified now that
airlines are flnancially sound and furnish
uniform cdocumentation in normal course;
yet the administration ls seeking to reaffirm
allegiance to its outdated and miserly pro-
vislons for passenger protection.

FEDERAL CIGARETTE LABELING
AND ADVERTISING ACT—CON-
FERENCE REPORT

Mr. MoGER. Mr. President, T submit
a report of the committee of conference
on the disagreeing votes of the two
Houses on the amendment of the Mouse
to the bill (5. 559} to regulate the label-
ing of cigarettes, and for other purposes.
I ask unanimous congent for the present
consideration of the repott.

The PRESIDING OFFICER. The re-
port will be read for the information of
the Senate.

The legislative clerk read the report.

(For conference report, see House
proceedings of July 1, 1965, b. 14952,
CONGRESSIONAL RECORD.)

The PRESIDING OFFICER. Is there
ohjection to the present consideration
of the report?

There being no obiection, the Senate
proceeded to consider the report.

Mr. CLARK. Mr. President, will the
Senator yield?

Mr. McOEE. ¥ am glad to yield,

Mr, CLARX. T would like to have the
Senator from Wyoming glve us a brief
explanation of what the conferees did
about .the cigarette problem. There
were o number of us In the Senate who
supported the position of the Senator
from Oregon, who, unfortunately, can-
not be present this afternoon, and who
are very much opposed to the provision
that for 3 years the Congress undertake
to prohibit the Federal Trade Com-
mission. from fissuing regulations with
respect to the advertising of cigarettes.
We were defeated, to be sure—I think
unwisely—but that is the way it goes.

T should like to know just what is in
the conference report.

Mr. McGEE. The conferees agreed
oh a moratoriun for 3% years from the
effective date. The conference report
was & unanimeus report. The Senate
version of the bill generally prevails.

Mr. CLARK, Wili the Senator yield
further?

Mr. McGEE. I yield.

Mr. CLARK. TItis my understanding,

as a practical matfer, that the confer-

ence report which the Senator from

Wyoming brings before the Senate is

in substance the Senate bill, except as
to the time during which the Federal

Trade Commission is prohibited from

doing anything to prevent what seem to

me Lo be the- iniquitous practices in
the advertising of the cigarette indus-

try, which, however, the industry does
not admit to engaging in. Tt is not true

that the moratorium is a victory for

Madizor. Avenue which will permit it
to do what it wishes in this field for 3%

years?

Mr. McGEE. T would say only that we
agreed to a 3lo-year morstorium, and
would niot care to add the embellishments
which the Senator has seen fit to do.

Mr. CLARK. Am I correct in stating
that in the House verslon of the bill the
Federal Trede Commission would have




